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UNITED STATES COURT OF APPEALS 


For tHe Disrercr or CopumBia Crecurr 


STRATHMORE SECURITIES, INC., 
and 
AULDUS H. TURNER, JB., 
Petitioners, 
v. 
SECURITIES AND EXCHANGE COMMISSION, 
Respondent. 


No. 20,175. 


CERTIFICATE LISTING AND DESCRIBING RECORD 


IN PROCEEDING BEFORE SECURITIES AND 
EXCHANGE COMMISSION. 


Pursuant to Section 25(a) of the Securities Exchange 
Act of 1934, 15 U.S.C. 78y(a), the Securities and Ex- 
change Commission hereby certifies that the following com- 
prise the record upon which the order under review herein 
was entered: 


1. The Record of Proceedings Before the National Asso- 
ciation of Securities Dealers, Inc., as Certified by 
That Association to the Securities and Exchange 
Commission, 
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Docket Entries. 


Description 

Copy of ‘Report of Filing Complaint,”’ 
dated May 16, 1963, and copy of com- 
plaint, dated May 16, 1963, consisting of 
6 pages, and transmittal letters to all re- 
spondents, all of which comprise Com- 
plaint No. P-220 in District No. 11 Na- 
tional Association of Securities Dealers, 
Inc. vs. Strathmore Securities, Inc., 
Charles E. Klien, Auldus H. Turner, 
Jr., Donald C. Bailey, Phil Raymond 
Chesaro, Kenneth Wiliam Dorthe, Sal- 
vatore Felice Geswaldo, Frank J. Gor- 
man, Jr., John Erminia Ingold, James 
Franklin Jones, Ray John Lindenfelser, 
Andrew Amadio Tarantini, Ronald Dex- 
ter Turner and Thomas Theodore Tur- 
ner. 


Copy of letters dated May 29, 1963 and 
June 17, 1963, from Francis C. Doyle, 
Secretary of District Committee No. 11 
of the National Association of Securities 
Dealers, Inc., to James T. Glavin, grant- 
ing extensions to all respondents for 
filing Answers to Complaint No. P-220 
until June 17, 1963 and June 24, 1963, re- 
spectively. 


* Record documents numbers 1 through 25 constitute the entire record of the 
proceedings before the National Association of Securities Dealers, Inc., as 
certified by that ‘Association to the Commission. In order to preserve the in- 
tegrity of the record and to maintain continuity, the record document numbers 
herein conform to the numbering of the record as certified to the Commission. 
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Docket Entries. 


Description 
Copy of ‘‘Report of Filing of Answer,’’ 
dated June 24, 1963, with answer of re- 
spondents, dated June 20, 1963, consist- 
ing of 22 pages. 


Copy of ‘‘Notice of Hearing,’’ dated 
July 31, 1963, setting a hearing before 
District Business Conduct Committee 
No. 11 with respect to Complaint No. 
P-220 for September 18, 1963 at 2:00 
P. M,, and copy of letter, dated Septem- 
ber 3, 1963, from Francis C. Doyle, Sec- 
retary of District Committee No. 11, to 
Charles E. Klien, Strathmore Securities, 
Ine., rescheduling hearing to 1:00 P. M. 
on September 18, 1963. 


Transcript of hearing held on Septem- 
ber 18, 1963, before District Business 
Conduct Committee No. 11, consisting of 
137 pages. 


49-187 


Exhibits Introduced during said District Conduct Com- 
mittee Hearing: 


Document 
No. 
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Committee 
Exhibit No. Description 


Page 
No. 


lathrough Copy of schedule of quota- 188-190 


le tions for stock of Unison 
Electronics Corp. appear- 
ing in the National Quota- 
tion Sheets during the pe- 
riod September 6, 1962 to 
March 20, 1963, consisting 
of 3 pages. 
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Docket Entries. 


Document Committee Page 
No. Exhibit No. Description No. 


7 2 Copy of summary of trans- 191-192 
actions and commissions to 
salesmen in stock of Unison 
Electronics Corp., with re- 
spect to Strathmore Secur- 
ities, Inc. 


Copy of schedule of quota- 
tions for stock of National 
Bowling Lanes appearing 
in National Quotation 
Sheets during the period 
September 1, 1962 to 
March 20, 1963, consisting 


of 3 pages. 


Copies of 5 pieces of cor- 
respondence between Fran- 
cis C. Doyle, Secretary of 
District Committee No. 11, 
and Greene and. Company, 
with respect to transac- 
tions by Greene and Com- 
pany in the stock of Na- 
tional Bowling Lanes, Inc. 


Copies of letter, dated 201-203 
June 14, 1963, from Fran- 
cis C. Doyle, Secretary of 
District Committee No. 11, 
to Eastern Securities, Inc. 
requesting a report of 
transactions in the stock of 


Document 
No. 


Committee 


Exhibit No. 
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Docket Entries. 


Description 
National Bowling Lanes, 
Inc. and letter, dated June 
17, 1963 from Hastern Se- 
curities, Inc., attaching a 
schedule of its transactions. 


Copy of summary of trans- 
actions and commissions to 
salesmen in stock of Na- 
tional Bowling Lanes, Inc., 
with respect to Strathmore 
Securities, Inc. 


Copy of transcript of trad- 
ing account of Strathmore 
Securities, Inc. in stock in 
stock of Unison Electron- 
ies, consisting of 2 pages. 


Copy of transcript of trad- 
ing account of Strathmore 
Securities, Inc. in stock of 
National Bowling Lanes, 
Inc., consisting of 2 pages. 


Copy of ‘‘Notice of Decision”’ dated 
July 29, 1964, with copy of Decision of 
District Business Conduct Committee 
No. 11 in Complaint No. P-220, consist- 
ing of 19 pages, and copies of trans- 
mittal letters to all respondents. 


Copies of letter, dated August 3, 1964, 
from J. §. Schuchert, Jr., counsel for all 


210-213 


Document 
No. 
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Docket Entries. 


Description 

respondents, to Board of Governors of 
the National Association of Securities 
Dealers, Inc., appealing the Decision in 
Complaint No. P-220 to the Board of 
Governors and requesting a rehearing 
before District Committee No. 11, and 
letter, dated August 6, 1964, from Frank 
J. Wilson, Assistant General Counsel of 
the National Association of Securities 
Dealers, Inc., acknowledging the appeal 
and stating that a rehearing did not ap- 
pear to be necessary. 


Copies of letter, dated August 5, 1964, 
from J. S. Schuchert, Jr., to District 


Business Conduct Committee No. 11, re- 
questing a review and rehearing in con- 
nection with Complaint No. P-220, and 
letter, dated August 7, 1964, from Fran- 
cis C. Doyle, Secretary of District Com- 
mittee No. 11, acknowledging Mr. Schu- 
chert’s letter. 


Copy of registered letter, dated Sep- 
tember 2, 1964, from Lloyd J. Derrickson, 
Associate General Counsel of the Na- 
tional Association of Securities Dealers, 
Inc., to J. S. Schuchert, Jr., setting hear- 
ing before a Subcommittee of the Board 
of Governors for September 11, 1964, in 
Pittsburgh, Pennsylvania, with proof of 
service to respondents. 


251-265 
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Docket Entries. 


Document Page 
No. Description No. 


18 Copies of letter, dated September 8, 266-268 

1964, from J. S. Schuchert, Jr., to Lloyd 
J. Derrickson, Associate General Coun- 
sel of the National Association of Seeur- 
ities Dealers, Inc., requesting a post- 
ponement of hearing scheduled for Sep- 
tember 11, 1964, and letter, dated Sep- 
tember 9, 1964, by Lloyd J. Derrickson, 
approving the request. 


Copy of registered letter, dated October 269-282 
5, 1964, from Lloyd J. Derrickson, to J. 
S. Schuchert, Jr., setting a hearing be- 
fore a Subcommittee of the Board of 


Governors for October 23, 1964, in Pitts- 
burgh, Pennsylvania, together with pho- 
tocopy of envelope addressed to Donald 
C. Bailey, marked unclaimed, with proof 
of service to other respondents. 


Transcript of hearing held on October 283-403 
23, 1964, before a Subcommittee of the 
Board of Governors, consisting of 120 
pages. 
Exhibits Introduced During Said Board of Governors 
Hearing: 
Document Respondents’ Page 
No. Exhibit No. Description No. 
21 A Copy of transcript of trad- 404-412 
ing account of Strathmore 
Securities, Inc., in stock of 
Unison Electronics for pe- 


Document 
No. 


8 
Docket Entries. 


Respondents’ 
Exhibit No. Description 


riod from January 1, 1963 
to August 29, 1963, consist- 
ing of 9 pages. 


Copy of schedule of quota- 

tions of broker-dealers (oth- 

er than Strathmore Securi- 

ties, Inc.) taken from pink 

sheets of October 8, 1964, 
consisting of 2 pages. 

Copy of transcript of trad- 415-420 
ing account of Strathmore 
Securities, Inc. in stock of 
National Bowling Lanes for 


period September 28, 1962 
to December 13, 1962 and 
related material, consisting 
of 6 pages. 


Copy of Notice of Buy-In, 
dated February 19, 1963, to 
Walnut Securities, Inc., 
signed by John E. Ingold, 
Strathmore Securities, Inc. 


Copy of Decision of the Board of Gov- 422-442 
ernors of the National Association of 
Securities Dealers, Inc. in Complaint 
No. P-220, dated April 5, 1965, consist- 
ing of 3 pages, and copy of registered 
letter to all respondents, dated April 5, 
1965, signed by Robert W. Haack, Presi- 
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Docket Entries. 


Document 
No. Description 


dent of Association, transmitting Deci- 
sion, with proof of service to certain re- 
spondents and returned envelopes. 


IL Proceedings Before the Securities and Exchange 
Commission. 


A. Documents in the Nature of Pleadings and Pro- 
cedural Rulings Thereon. 


26 Telegraphic application by Joseph 8. 443 
Schuchert, Jr., attorney for Strathmore 
Securities, Inc. for review of the Deci- 
sion of the Board of Governors of the 
National Association of Securities Deal- 
ers, Inc., filed with the Commission on 
April 14, 1965. 


Telegraphic application by Strathmore 
Securities, Inc. and Auldus H. Turner, 
Jr., individually and as president of 
Strathmore Securities, Inc., for review 
of the Decision of the Board of Gover- 
nors of the National Association of Se- 
curities Dealers, Inc., filed with the Com- 
mission on April 14, 1965. 


Letter, dated April 14, 1965, from J. Ss. 
Schuchert, Jr., to the Commission, con- 
firming telegraphic applications filed on 
behalf of Strathmore Securities, Ine. 
and A. H. Turner, Jr. (Record Docn- 
ment Nos. 26 and 27). 


Document 


oO. 


29 
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Docket Entries. 


Description 
Copy of letter, dated April 19, 1965, 
from the Commission, to Joseph S. 
Schuchert, Jr., acknowledging receipt of 
the two telegrams (Record Document 
Nos. 26 and 27) on April 14, 1965, advis- 
ing of procedures for review applica- 
tions, and enclosing a copy of Commis- 
sion’s Rule 15ag-1 and letter to National 
Association of Securities Dealers, Inc. 


Copy of letter, dated April 19, 1965, 
from the Commission to the National 
Association of Securities Dealers, Inc., 
advising of the filing of application for 


review by Strathmore Securities, Inc. 
and Auldus H. Turner, Jr., enclosing 
copy of Commission’s letter to applicants 
(Record Document No. 29), and re- 
questing that the Association certify to 
the Commission a copy of the record of 
proceedings before the Association. 


Letter, dated May 7, 1965, from J. S. 
Schuchert, Jr., to the Commission, re- 
questing an extension of 60 days from 
May 12, 1965 to file a brief or statement 
in support of the application for review. 


Letter, dated May 12, 1965, from the Na- 
tional Association of Securities Dealers, 
Inc., to the Commission, advising that it 
has no objection to an extension of 30 


Document 
No. 


alee 


Docket Entries. 


Description 


days to file briefs by petitioners but it 
opposes a longer extension. 


Order of the Commission, dated May 18, 
1965, granting extension from May 17, 
1965 to June 30, 1965 for the filing of 
petitioners’ brief. 


Telegram, dated June 30, 1965, from 
J. S. Schuchert, Jr., to the Commission, 
requesting a 30 day extension for filing 
brief because of serious illness in his 
family 

Order of the Commission, dated June 30, 
1965, granting an extension to July 15, 
1965 for the filing of petitioners’ brief. 


Commission’s minute memorandum, 
dated September 2, 1965, advising that 
the record of the proceedings in the mat- 
ter of application filed by Strathmore 
Securities, Inc., et al. for review of dis- 
ciplinary action taken by the National 
Association of Securities Dealers, Inc. 
was now complete and that the case had 
been referred to the Commission for 
decision. 


Order of the Commission, dated Septem- 
ber 15, 1965, accepting the Reply Brief 
of Respondents filed September 10, 1965 
for the record. 


Document 
No. 


38 
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Docket Entries. 


Description 


Page 
No. 


Motion for extension of time to file peti- 456-457 


tion for review in the United States Cir- 
cuit Court of Appeals for the District of 
Columbia, filed with the Commission on 
April 21, 1966 on behalf of Strathmore 


Securities, Inc. and Auldus H. Turner, Jr. 


Order of the Commission, dated April 458-459 


21, 1966, extending the effective date of 
the sanctions against the respondents 
until May 10, 1966, and further staying 
the effective date of such sanctions 
pending determination of a petition for 
review if a petition for review by appro- 
priate United States Court of Appeals is 
filed before May 10, 1966. 


The Commission also certifies that the following de- 
seribed document is the order under review and the find- 
ings and opinion upon which such order was entered: 

B. Findings, Opinion and Order 


40 


Findings, Opinion and Order of the 
Commission, dated April 18, 1966, modi- 
fying disciplinary action taken by the 
National Association of Securities Deal- 
ers, Inc. by ordering the suspension of 
the membership of Strathmore Secur- 
ities, Inc. and the registration as a regis- 
tered representative of Auldus H. Tur- 
ner, Jr. with that Association for a pe- 
riod of 90 days. 


460-466 
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The following documents which were before the Com- 
mission in considering the record upon which the order 
complained of was entered are omitted from this certificate 
in deference to the views of this Court as expressed in 
Norris & Hirshberg v. Securities and Exchange Commis- 
sion, 82 App. D. C. 32, 163 F. 2d 689 (1947), but will be 
certified by the Commission should this Court rule at any 
time during the course of the proceeding that such docu- 
ments are material to this review and may be certified by the 
Commission: 

Document Page 

No. Description No. 


C. Omitted Material 


41 Brief in support of Application for Re- 
view, filed with the Commission on July 


19, 1965. 
Brief of National Association of Secur- 
ities Dealers, Inc. in Opposition to Ap- 
plication for Review, filed with the Com- 
mission on August 10, 1965. 
43 Reply Brief of Respondents filed with the 
Commission on September 10, 1965. 


Dated: June 20, 1966. 


For the Commission 
(pursuant to delegated authority) 


/s/ ORVAL L. DuBOIS 
Secretary 
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Complaint. 
(Filed May 16, 1963.) 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


Complaint No. P-220 


(Date Received) 
(Not to be filled in by Complainant.) 


May 16, 1963 
(Date) 
Tothe: District Business Conduct Committee of 
District No. 11 
Philadelphia National Bank Building 
Broad & Chestnut Sts., Phila. 7, Pa. 


Address 

Name of person making complaint (Complainant): Dis- 
trict Business Conduct Committee, No. 11. 

Address of Complainant: Phila. National Bank Bldg., 
Broad & Chestnut Sts., Phila. 7, Pa. 

Name of member complained about (Respondent): Strath- 
more Securities, Inc., et al.* 

Address of Respondent: Park Building, Pittsburgh 22, 
Pa. 

Article and Section of Rules of Fair Practice allegedly 
violated.* 

Article ITI, Sections 1 and 4. 

Date of Violation (approximate, if not definite): January, 
1962, to February, 1963. 


*If more than one Article and Section are allegedly violated, set forth all 
such Articles and Sections. 
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Set forth in reasonable detail the facts showing violation 
of the specified provisions of the Rules.** 
See attached. 

* Charles E. Klein 
Auldus H. Turner, Jr. 
Donald C. Bailey 
Phil Raymond Chesaro 
Kenneth William Dorthe 
Salvatore Felice Geswaldo 
Frank J. Gorman, Jr. 
John Erminia Ingold 
James Franklin Jones 
Ray John Lindenfelser 
Andrew Amadio Tarantini 
Ronald Dexter Turner 
Thomas Theodore Turner 


The above statements are true to the best of my (our) 
knowledge and belief. 


DISTRICT BUSINESS CONDUCT 
COMMITTEE NO. 11, 
Title 
By Davin W. Hunter, 


Signature of Complainant 
Co-Chairman. 


For its causes of complaint District Business Conduct 
Committee for District No. 11 has reasonable grounds for 
belief and does believe: 


*If more than one Article and Section are allegedly violated, set forth all 
such Articles and Sections. 

**1{ additional space is needed to state the facts, use another sheet of 
paper, and attach hereto, 
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(a) That Respondent Strathmore Securities, Inc., and 
Respondents Charles E. Klein, Auldus H. Turner, 
Jr., Donald C. Bailey, Phil Raymond Chesaro, Ken- 
neth William Dorthe, Salvatore Felice Geswaldo, 
Frank J. Gorman, Jr., John Erminia Ingold, James 
Franklin Jones, Ray John Lindenfelser, Andrew 
Amadio Tarantini, Ronald Dexter Turner, and 
Thomas Theodore Turner engaged in the practice of 
selling securities to customers at prices which were 
not fair in view of all the relevant circumstances, as 
shown by the transactions listed on the attached 
schedules. 


That Respondent Strathmore Securities, Inc., vio- 
lated Regulation T of the Federal Reserve Board of 
Governors by not requiring payment from customers 


and by its failure to cancel transactions as required 
by Section 4(c)(2) and by failing to freeze accounts 
as required by Section 4(c)(8), as indicated on the 
attached schedule. 


Unless satisfactorily explained it is alleged: 


1. That the practice described in Paragraph (a) above 
constitutes as to each transaction a separate and dis- 
tinct violation of Article III, Sections 1 and 4, of the 
Rules of Fair Practice of the Association on the part 
of Strathmore Securities, Inc. and Respondents 
Klein and A. Turner because of the official capacity 
in which each acted for the Respondent Firm and 
Respondents Bailey, Chesaro, Dorthe, Geswaldo, 

Gorman, Ingold, Jones, Lindenfelser, Tarantini, R. 
Turner, and T. Turner insofar as their individual 
transactions are concerned. 
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Complaint. 


2. That each and every violation of Regulation T de- 
scribed in Paragraph (b) above constitutes a sepa- 
rate and distinct violation of Article III, Section 1, 
of the Rules of Fair Practice. 


- That the violations alleged hereinbefore constitute 
conduct inconsistent with high standards of commer- 
cial honor and just and equitable principles of trade. 
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Sales to Customers in the Over-the-Counter Market by 
Strathmore Securities, Inc., as Dealer (Principal) and 
for its own account 


Unison Electronics Corp. 


No. Customer Qt. / 
Price Amount Salesman 


Wachulski 
Dorthe 
Wachulski 
Jones 
Dorthe 


. E. Ingold 
. Turner 
Jones 


Jones 
J. E. Ingold 


SL RKNAMPwWNr 


Gorman 
Bailey 
Dorthe 

R. Turner 
Lindenfelser 
Dorthe 

A. Turner 
R. Turner 
Dorthe 

R. Turner 
Tarantini 
Dorthe 
Schmidt 
R. Turner 


R. Turner 
Tarantini 
J. E. Ingold 
urner 
Lindenfelser 
Gorman 
Geswaldo 
Gorman 
Dorthe 
Coyne 
Jones 
Jones 
Lindenfelser 
Geswaldo 
T. Turner 
Schmidt 


Tarantini 
Lindenfelser 
Wachulski 
Tarantini 
Geswaldo 
Jones 
Wachulski 
Jones 
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Note 


For several months prior to and during the period cov- 
ered above the Respondent Firm was the only dealer ap- 
pearing in the ‘‘pink sheets”’ of the National Daily Quota- 
tion Service Bureau with a quotation in Unison Electronics 
Corp. Its quotation was 1% bid—1% ask. 


The Respondent Firm’s practice was to buy at the bid 
price or less and sell at the ask price which it listed in the 
‘pink sheets’’; thus the mark-up realized was usually no 
less than approximately 16 per cent. However, on Febru- 
ary 18, 1963, it purchased 8,340 shares from another dealer 
at 90 cents a share and the following day, while it did not 
change its quotation in the ‘‘pink sheets,’’ it began selling 
shares to the public at its bid price of 156, or 81 per cent 
over cost. 


20 
Complaint. 


Sales to Customers in the Over-the-Counter Market by 
Strathmore Securities, Inc., as Dealer (Principal) and 
for tts own account 


National Bowling Corp. 


Trade 
No. Customer Date Qt. Price Amount Salesman 


10/ 1/62 Bailey 

10/ 2/62 325, R. Turner 

10/ 3/62 x Bailey 

10/ ie 650, See 

10/ 4/ . . Turner 

10/ 4/62 2 . T. Turner 

10/ 4/62 1625. T. Turner 

10/ 4/62 ‘a . coast 

10/ 4/62 3 1300. rman 

10/ 5/62 s Henjum 

10/ 5/62 h Geswaldo 

10/ 5/62 7 Chesaro 

10/ 5/62 y . oeigeal 

10/ 5/62 z 

10/ 5/62 

10/ 8/62 

10/ 9/62 

10/10/62 

10/10/62 

10/10/62 

10/10/62 

10/15/62 

10/17/62 

10/19/62 

10/22/62 

10/23/62 

10/23/62 

10/24/62 

10/24/62 

10/24/62 

10/24/62 

10/24/62 ‘ 

10/24/62 A bho th 
25/62 . swaldo 

10/30/68 A Geswaldo 

10/30/62 500, T. Turner 


SLEPNSMPONy 


ASERESSBNRARBASB! 


8 


During the period covered above the Respondent Firm 
inserted a 534 bid—614 ask quotation for National Bowling 
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Corp. in the ‘‘pink sheets’? of The National Daily Quota- 
tion Service Bureau. Shares were acquired at the bid 
price or less and usually sold to the public at the ask price. 
Thus on the transactions listed above the mark-up realized 
was not less than 13 per cent and reached as high as 25 
per cent over cost. 


STRATHMORE SECURITIES, INC. 
VIOLATIONS OF REGULATIONS 
CUSTOMER ACCOUNTS A THROUGH C 
JANUARY 1, 1962 to MARCH 15,1963 


Customer Trade Date Amount Date Paid Days Late 


9/27/62 $ 287.50 10/10/62 
4 5/11/62 (1) 

11/ 9/62 
3/15/62 (2) 
6/11/62 (3) 


SPY MPNAMheNr 


/23/ 
8/13/62 (4) 
3/13/62 
5/23/62 
11/20/62 
7/ 5/62 
4/ 5/62 
. 4/18/62 (3) 
11/ 5/62 650. 11/19/62 
3/15/62 i 3/28/62 


vant 
wu 
- 


2 
29 
1 
36 
5 
2 
3 
4 
2 
5 
3 
1 
42 
4 
A 
4 
4 
3 
6 
3 
2 


175, 
é RWC 3/12/62 3/28/62 (3) 
Note (1)—Unpaid balance of $201.00 eliminated 
cancellation of 25 shares on 5/11/62. 


(2)—Balance of $212.72 paid on 3/15/62. 
(3)—Date of cancellation. 
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(4)—Balance of $550.43 paid by sale of other securi- 
ties on 8/13/62. 


(5)—This includes a 5-day extension. 


VIOLATIONS OF REGULATION T, 
SECTION 4(c)(8) 


Customer JA purchased 1,000 Commercial International 
on May 25, 1962, for $350.75 when the account should have 
been frozen by reason of cancellation for non-payment of 
a previous transaction on March 15, 1962. 


Customer HAC purchased 500 shares Bonded Homes on 
August 28, 1962, for $1,687.50, 500 shares L. F. Popell on 
August 29, 1962 for $10,000, and 300 shares of L. F. Popell 
on September 25, 1962, for $7,500, all within a 90-day peri- 
od when the account should have been frozen by reason of 
cancellation for non-payment of a previous transaction on 
July 20, 1962. 
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NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


(Filed June 24, 1963.) 


June 20, 1963 
(Date) 


Complaint No. P-220 


District Business Conduct Committee of 
District No. 11 
Philadelphia National Bank Building 
Broad & Chestnut Sts., Phila. 7, Pa. 
(Address) 
Name of Respondent: Strathmore Securities, Inc., e¢ al.** 
Address of Respondent: 605 Park Building, 
Pittsburgh 22, Penna. 


In answer to the above numbered Complaint, the above 
named Respondent states as follows :* 


See attached pages. 


E (We) do request a hearing. [x] 
E (We) do not request a hearing. [x] 
request a hearing. [ ] 
I (We) have read Article V, Sections 1, 2 and 3 of the 


Rules of Fair Practice and are aware of the fact that 
a violation of the rules may result in: 


1. censure and/or 


* If additional space is needed to state facts, use another sheet of paper and 
attach hercto. 


** Names and signatures of all other respondents are sect forth on sheet 
attached hereto. 
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2. a fine of up to $1000 for each or any violation of 
any of the Rules and/or 


. suspension of membership or of registration of a 
registered representative and/or 


. expulsion or revocation of registration of a rep- 
resentative for each and any violation of any of 
the Rules and 


5. the assessment of costs of the proceedings. 
Yes [x] No [ ] 


The above statements are true to the best of my (our) 
knowledge and belief. 


STRATHMORE SECURITIES, INC.,** 
(Signature of Respondent) 


By Cxanuss E. Retr, 
President. 


Hasdivad by Diaries Business 
Conduct Committee of District 
No. 11 on 
6/24/63 


(Not to be filled in by Respondent) 
ATlantic 1-3141 Teletype—412-642-4063 


STRATHMORE SECURITIES, INC. 
Investments 
605 Park Building Pittsburgh 22, Pa. 


Signatories to Answer to NASD Complaint No. P-220. 
Charles E. Klein 
Charles E. Klein 
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Auldus H. Turner, Jr. 
Auldus H. Turner, Jr. 
Donald C. Bailey 
Donald C. Bailey 
Phil Raymond Chesaro 
Phil Raymond Chesaro 
Kenneth William Dorthe 
Kenneth William Dorthe 
Salvatore Felice Geswaldo 
Salvatore Felice Geswaldo 
Frank J. Gorman, Jr. 
Frank J. Gorman, Jr. 
John Erminia Ingold 
John Erminia Ingold 

* James Franklin Jones 
James Franklin Jones 
Ray John Lindenfelser 
Ray John Lindenfelser 
Andrew Amadio Tarantini 
Andrew Amadio Tartantini 
Ronald Dexter Turner 
Ronald Dexter Turner 
Thomas Theodore Turner 
Thomas Theodore Turner 


Respondents will reply to the charges set forth against 
them in the complaint in the order in which such are listed. 


* This respondent terminated his employment with the Respondent Firm on 
April 11, 1963 and the NASD has been so advised. However, he joins with 
the other respondents in this answer, and of course has received a copy hereof 
as well as all the other individual respondents. 
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It is the belief of the Respondents that the main charges 
involving transactions in the stock of Unison Electronics 
arose essentially as a result of special circumstances. 


Unison had ‘‘cleared’’ a Notification pursuant to Regu- 
lation A covering an offer of 100,000 shares of common 
stock with the Securities and Exchange Commission in 
July, 1962. Strathmore, as a selling group member, public- 
ly distributed 16,000 shares. Since the completion of the 
offering date Strathmore has been virtually the only broker 
quoting the stock in the ‘‘pink sheets’’. For the period of 
time covered in the Schedule annexed to the complaint 
there was no other broker quoting the stock in the sheets 
and it would appear from known transactions that it was 
the principal buyer and seller. 


On February 1, 1963, Strathmore was long 2,290 shares 
of Unison. Prior to this date Strathmore received several 
telephone calls from First of Michigan Corporation, a 
broker-dealer, offering a block of 8,340 shares of Unison 
for sale at $1. per share. Strathmore, of course, was not 
then interested in acquiring a block of this size, for in- 
ventory or retail purposes but First of Michigan persisted 
it its offer. Subsequently in TWX messages between these 
firms, First of Michigan advised that its customer, on 
whose behalf this stock was being offered, had threatened 
to place an ad in the Pittsburgh papers offering the stock 
at $1. Finally, Strathmore in an attempt to protect the 
market reluctantly purchased this block of 8,340 shares on 
February 18, 1963 at 90 cents per share. [It should be 
noted that during this period of time, from the date of the 
first telephonic inquiry from First of Michigan to the date 
of Strathmore’s purchase (2/18/63) of this block, the latter 
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continued to maintain a fair and orderly market in this 
stock, and in doing such it had increased its long position 
to well in excess of 4,000 shares. ] 


At the time of its purchase of this block from First of 
Michigan, Strathmore was of the view that the representa- 
tive current market was 156 bid, 17% offered, notwithstand- 
ing the fact that it was the only broker in the sheets. 
Strathmore had proceeded on the grounds that the market 
was a firm and bona fide one and they continued to main- 
tain it, despite the enormity of risk they incurred as the 
solitary broker. Its belief in the representative bid side 
market being 154 was not lessened by virtue of the 90 
cents cost because they viewed this as an extraordinary 
large amount of stock under the existing circumstances. 
It should be noted that during the entire period of time 
preceding this transaction from the commencement of 
trading, the largest single purchase effected by Strath- 
more was 1500 shares. In fact the average purchase ordi- 
narily involved no more than from one hundred to a few 
hundred shares. Indeed the purchases effected subsequent 
to this date (2/18/63) have been in similar amounts. Strath- 
more’s prior experience in this stock therefore reinforced 
their view that this purchase was special and most un- 
usual in nature and not representative of the market. 
Strathmore, of course, does not use its subsequent experi- 
ence as a reason for determining at the time of its purchase 
of the block of 8340 that the representative market was 
as stated above. 


An indication of Strathmore’s rationale regarding the 
representative current market can be seen in the fact that 
on the very next day it purchased 250 shares from a cus- 
tomer at 154. Then again, on the 20th, it bought stock from 
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a broker at the same price and on the 28th of February it 
purchased an aggregate of 3600 shares at 15%. In other 
words, save for the special circumstances involving the 
large number of shares in the block, it might well be said 
that the representative market was as quoted. 


It should be noted that although the schedule annexed to 
the complaint herein involves sales totalling 12,830 shares 
of Unison from February 19, 1963, through February 26, 
1963, the difference between this figure and the block of 
stock purchased from First of Michigan amounted to 4490 
shares, all except 200 of which having been purchased at 
156 or above. Thus, virtually all of the remaining 4000 
odd shares were sold at the equivalent of cost. 


Another factor which must be considered in determining 
a mark-up is the element of risk. It cannot be too strongly 
urged in this matter that the fewer the number of brokers 
in the ‘‘pink sheets’’, the greater the risk attendant upon 
the particular broker’s activities. In other words, the 
fewer the number of brokers in a market, the greater the 
degree of risk entailed, with the highest element of risk 
which would seem in a situation as is here the case, where 
there is only one broker standing ready to make purchases. 
Again, on the element of risk, Strathmore points out that 
on the date of the purchase of the block of 8340 shares, it 
had a long position of 4655 shares. At the time it effected 
the purchase with First of Michigan, it still had a long 
position and did not have any sales effected or lined up 
to cover any of the shares in the block they purchased from 
First of Michigan. In fact no more than 2000 shares (of 
the First of Michigan block) were sold on the 19th. Once 
again it must be emphasized that in taking down a block of 
such size, the brokerage firm materially increased the 
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already heavy risk which it was ineurring by virtue of its 
long position of 4655 shares. Furthermore, it must be 
noted that Strathmore maintained its substantial long posi- 
tion through the 118th, on which date it did not effect any 
sales of Unison. 


As is set forth above, Strathmore did not initiate the 
transactions with First of Michigan and, in fact, was dis- 
mayed when the offer of this block was made to it by First 
of Michigan. Strathmore felt compelled to purchase this 
block in an attempt to maintain a fair and orderly market 
at that which it believed to be representative prices. It 
is an accepted fact in the securities business that an in- 
ordinately large block of stock would certainly be sold for 
a price considerably less than the current market under 
circumstances such as existed in these premises. 


Strathmore made its block purchase in order to protect 
the market and at the same time maintain a fair and orderly 
price. Its role in the instant transaction might be likened to 
the role of a specialist on an exchange who is a person 
charged by exchange rule with the maintenance of a fair 
and orderly market where in many instances he is com- 
pelled to purchase shares of the particular security in 
order to fulfill his assigned role. 


Strathmore respectfully asserts that an integral part 
of our capitalistic system and that pertaining to securities 
calls for a high degree of liquidity in the market for securi- 
ties. Liquidity, of course, means that there is a market 
wherein a shareholder can sell his holdings if he so desires. 
From the point of view of the stockholder, as well as the 
issuer, the advantages of a market in any particular securl- 
ty are readily apparent, with consequent benefits flowing to 
shareholders and the issuer. 
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In the present situation, if Strathmore had not stepped 
in and purchased this block of shares and the block had hit 
the market, it is without question that this would have 
precipitated a sharp drop in the value of the securities 
and there is no telling how many additional shares would 
have been dumped into the market solely because of the 
drop in price caused thereby. In such event, it is difficult to 
state what the overall harm would have been to the share- 
holders and at what point in time the market might have 
recovered, if at all. 


In view of all of the facts and circumstances as set forth 
above, it is respectfully urged by the Respondents that 
they attempted to cope with a highly unusual situation and 
did act in a manner which they considered to be consistent 
with fair and equitable principles of trade. 


However, for the information of the Committee, upon 
an exhaustive analysis and reconsideration of the norms 
and guideposts in this area, and after extensive discussions 
with our Counsel and with representatives of the Com- 
mittee, Strathmore has a clearer understanding of the 
various factors which are determinative of a representative 
market. The firm has established a policy which it will 
apply in similar circumstances and which, it is asserted, 
will be consistent with the fair and equitable principles of 
trade. In retrospect, Respondents assert that if our current 
policy were applied retroactively to this block of stock, the 
shares would not have been retailed at near the same price. 


With respect to the other transactions in Unison set forth 
on the Schedule, wherein it is alleged that the Respondent 
Firm sold at mark-ups of approximately 16 per cent, the 
Respondents must again point out the element of risk. 
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As is set forth above, Strathmore was the only broker 
quoting the stock in the ‘‘pink sheets’’, with the consequence 
that it was constantly incurring a high degree of risk. 
However, Respondents will not dwell on this element at 
this point as it is felt that it has been amply set forth above. 
Another factor, of course, which must be considered is the 
price of this security. There is no question but that this 
is a “‘low priced’? security. It was honestly felt that by 
virtue of these elements the mark-up of 16 per cent was 
consistent with the fair and equitable principles of trade. 
However, reference is here made to the current policy of the 
Respondent Firm in the mark-up area. The application 
of this recently adopted policy in this type of situation, 
aside from any large block of course, would result, in a 
mark-up of substantially less than that previously taken. 


National Bowling Lanes, Inc. filed a Registration State- 
ment with the Securities and Exchange Commission cover- 
ing 150,000 shares of capital stock which became effective 
in March, 1962. Strathmore was a member of the selling 
group, and subsequent to the completion of the offering, 
it has been active in the trading market and has inserted 
quotations in the ‘‘pink sheets”. It should be noted that 
during the period of time alluded to in the Schedule annexed 
to the Complaint there were usually two and three other 
brokerage firms with quotations in the sheets ranging from 
51%-53%4 bid and 6-64-61 offered. Because of the presence 
of other brokers in the sheets, it was felt that there was a 
clear indication of a representative market, based upon the 
quotations inserted in the sheets by them. Notwithstanding 
the fact that Strathmore acquired the shares at its bid 
price, or in some instances at less than its bid price, it was 
assumed that the representative market price during this 
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period of time was nonetheless higher than Strathmore’s 
cost of acquisition. As far as Strathmore knew, the con- 
tinuing presence of these other brokers in the sheets re- 
flected a bona fide representative market which was in ex- 
cess of its cost of acquisition. 


However, in view of the charges in the complaint, the 
Respondents will assume at this time that the Committee 
asserts that the above mentioned quotations in the ‘‘pink 
sheets’’ were not indicative of the representative market. 


In response to this assumed position of the Committee, 
the Respondents will address themselves to the cost of 
acquisition as it relates to the mark-up area herein. 


It is noted that the Schedule does not allude to an item 
by item mark-up but rather to a range in which the mark-up 
realized ‘‘was no less than 13 per cent and reached as high 
as 25 per cent over cost’’. 


The Schedule, which lists some 36 transactions or items 
reflects that between the dates of October 1 and October 19, 
1962, Strathmore sold in 24 separate transactions an ag- 
gregate of 3,375 shares at 614. During this same period of 
time it purchased a total of 5,840 shares. It should be noted 
that on each of the dates of these sales, with the exception 
of item 24, the Respondent Firm made purchases at a 
price of 534. Thus, even on the basis of cost to Strathmore, 
the mark-up amounts to 13 per cent for each and every one 
of those 24 transactions. 


On October 22nd the firm made purchases paying a high 
of 5%. Therefore, it is asserted that on a same day cost 
basis, its mark-up on item 25 (50 shares sold at 6142) was 
18 per cent. However, even here it should be remembered 
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that the firm was in a long position with a cost basis of 
584 with a consequent mark-up therefore of 13 per cent. 


As to items 26 and 27 (200 shares sold at 614 on 10/23/62) 
the Respondent Firm points out that it effected purchases 
on that day with its highest price paid being 5%. On this 
basis it is seen that here again the mark-up was 13 per cent. 


‘As to items 28 through 33 (1100 shares sold at 6144 on 
10/24/62) the Respondent Firm made no purchases on this 
date. What then is the basis of cost for determining the 
mark-up, absent the representative market, which is here 
assumed as being non-existent as above mentioned. It is 
seen that the firm effected purchases on the day previous, 
paying a high of 54. On this basis it is seen that the 
mark-up is 13 per cent. 


As to item 34 (100 shares sold at 644 on 10/25/62) the 
Respondent Firm points out that it effected a purchase 
on this date at 534. On a cost basis it is submitted that 
the mark-up here was less than 9 per cent. 


As to item 35 (100 shares sold at 6%4 on 10/26/62) the 
Respondent Firm asserts that it effected a purchase on this 
date at 5%. Here again it is seen that the mark-up was 
13 per cent. 


As to item 36 (100 shares sold at 6%4 on 10/30/62) we 
have the same mark-up of 13 per cent inasmuch as Strath- 
more effected a purchase on this date at 544. 


Therefore, by way of recapitulation, it is submitted, 
that of the 36 transactions set forth on the Schedule, 34 
were at a mark-up of 13 per cent, 1 was at a mark-up of 
either 13 per cent or 18 per cent (item 25-50 shares) and 1 
was at a mark-up of less than 9 per cent. 
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It should be borne in mind, however, that the above- 
mentioned mark-ups were predicated on the assumed posi- 
tion of the Committee that there was no representative 
market despite the presence of other brokers in the sheets. 


It is respectfully asserted that Respondents believed that 
there was indeed a bona fide representative market and 
that a computation of the mark-ups based on such repre- 
sentative market materially lessens the aforementioned 
percentages. 


The Respondents maintain that at all times herein men- 
tioned the firm was in a risk position and that this is an 
element that may not be lightly regarded in determining 
mark-up. The Respondents assert that none of the trans- 
actions here involved may be labelled as riskless. 


Based upon all of the foregoing, the Respondents re- 
spectfully assert that they were acting in good faith and in 
a manner entirely consistent with the fair and equitable 
principles of trade. 


Reference is again made, however, to the firm’s current 
policy in the mark-up area which has been alluded to above 
and which when applied to this type of transaction would 
result in a lesser mark-up. 


It is noted that the violations of Regulation T as set forth | 
in the complaint involve some 13 transactions over a period 
of time ranging from January, 1962 through November, 
1962. It is further noted that 10 of these transactions were 
within the period from January to July. Respondent 
Charles E. Klein, President, Secretary and a minority 
stockholder of the Respondent Strathmore Securities, Inc. 
is the principal of Strathmore who is in charge of office 
cence. 
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_ The Respondents herein recognize the necessity of the 
limitations of extending credit in securities transactions 
which is imposed upon broker-dealers pursuant to Regula- 
tion T promulgated by the Board of Governors of the 
Federal Reserve System pursuant to the Securities Ex- 
change Act of 1934. The Respondents further admit that 
in the instances as set forth in the Schedule annexed to the 
complaint do constitute violations by Strathmore of Regu- 
lation T, although they feel that in these instances there 
were not deliberate violations as will be more specifically 
alluded to below. 


The Respondents do wish to point out that this is the 
first instance of any complaint against Strathmore involv- 
ing Regulation T. There has never been even a single 
violation of Regulation T in the past. It is respectively 


asserted that there were certain extenuating circumstances 
which the Respondents hasten to admit do not excuse the 
culpability of the Respondent Firm but yet it is felt must 
be advanced by way of explanation and extenuation and 
possibly mitigation. 


The Respondent Klein who as set forth above was in 
charge of the office and administrative procedures of Stra- 
thmore sustained a serious heart attack on February 4, 
1962 resulting in his hospitalization and subsequent con- 
valescence until May of that year, when he returned to the 
office on a part-time basis. However, he was readmitted to 
the hospital for an additional three-week period in June 
and again in August of 1962 and again in January, 1963. 
In each of these instances of hospitalization, Mr. Klein 
thereafter was confined to his home for a period of convales- 
and administrative procedures. 
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These periods of disability which were sustained by Mr. 
Klein necessarily increased the day to day burdens and 
problems of the firm’s cashier. As a direct result of this 
it was necessary to employ additional help in the cashier’s 
department or ‘‘cage’’. However, problems were encount- 
ered in finding an employee of sufficient ability and capabi- 
lities, and as a matter of fact, five persons were employed 
before a satisfactory one was found. Needless to say, there 
were time consuming periods of a training and/or try-out 
nature entailed in this facet of the operations. 


In addition to the problems posed by the disability of 
Mr. Klein, Strathmore’s regular trader left the firm’s em- 
ploy in the beginning of January, thereby necessitating 
the hiring, and subsequent instruction, of a new employee 
to fill his place. 


While the Respondents again urge their acknowledg- 
ment as to the necessity of strict adherence to the exten- 
sion of credit pursuant to Regulation T, and while they do 
further acknowledge the gravity of any violation of the 
said Regulation, still they feel that the foregoing conditions 
were the causes of the instant violations. Their feelings 
in this matter are further borne out by virtue of the fact 
that in all of the years of operation prior to the aforemen- 
tioned time there was not even a single violation of Regu- 
lation T. In the period of time subsequent to the instant 
matter there have been no other instances of any violations. 


Before replying to the asserted individual violations on 
an item by item response, the Respondents are constrained 
to note that in practically every situation the customers in- 
volved were regular, active customers of the firm and were 
therefore well known to the firm or else to the particular 
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salesman who had known the particular customer before 
joining Strathmore. 


The Respondents do now set forth their views concerning 
the specific items alluded to below, including the violation 
of Section 4(c) (8) of Regulation T involving customer HAC 
as alleged in the footnote to the Schedule. 


As to item #1, the salesman who had known the cus- 
tomer for a period of time predating his employment with 
Strathmore telephoned the customer on the fifth day follow- 
ing the trade and was informed by the customer that a 
check would be mailed at once. 


As to item #3, the salesman telephoned the customer 
prior to the seventh day and was advised that the check 
covering the transaction was ‘‘in the mail’’. 


As to item 34, prior to the trade date stock was delivered 
by this customer to the salesman who handled the transac- 
tion (this salesman, incidentally, is no longer engaged in the 
securities business) with the direction that it be sold. Sub- 
sequently, the transaction in question was entered into but 
the customer thereafter apparently immediately left town 
under the impression that the proceeds from the stock to be 
sold would completely cover the stock just purchased. 
However, this was not the case and there was a debit bal- 
ance of $212.72 due on the instant transaction. Numerous 
calls to this customer’s office evoked the response that he 
was out of town on business. When the firm was able to 
communicate directly with the customer a remittance in the 
sum of $212.72 was immediately sent in by him. At that 
time the customer advised Strathmore that his secretary 
was empowered to finalize transactions of this type on his 
behalf due to his being frequently out of town on business. 
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However, in this case the secretary was of course unaware 
of the debit balance, as was the customer. By the same 
token the firm did not specifically advise the secretary of 
the reason for the phone calls to the customers for reasons 
of tact and customer relations, inasmuch as it viewed the 
transaction as a personal matter and one in which a secre- 
tary in the ordinary course of events would have and should 
have no knowledge. 


As to item #6, the salesman called the customer prior 
to the seventh day, who was at that time at his summer 
home in Maryland and who advised the salesman that he 
did uot have his checkbook with him but that he would be 
back in town before the seventh day and would bring his 
check into the office. Unfortunately the customer mailed his 
check instead. (Later the customer asserted that he had 


been delayed in returning.) 


As to item #10, the customer advised that he had mailed 
a check covering this trade at a date which normally would 
have resulted in receipt by Strathmore within the seven- 
day period. However, apparently this item was lost in 
transit in the mails and the customer advised that he 
therefore stopped payment on his original check and issued 
another. 


As to item #13, on the date of the trade there was a 
credit balance in the customer’s account which reduced the 
debit balance in connection with this trade to $550.42, which 
balance was to be paid for by the sale of 7,875 shares of 
Parkridge Explorations, Ltd. (a Canadian company). 
This stock was received by Strathmore on June 28, 1962 
which was prior to the settlement date of July 2, 1962 and 
in ordinary circumstances this sale would have become a 
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completed transaction by this latter date. However, it was 
learned that Parkridge Explorations, Ltd. was then known 
as Newridge Explorations, Ltd. thereby necessitating an 
exchange of the Parkridge certificates for Newridge cer- 
tificates before any sale could be made. Unfortunately, the 
details encountered in exchanging the certificates resulted 
in a considerable delay and it was not until August 24, 1962 
that the sale of these Canadian securities had been com- 
pleted. Strathmore did not request payment from the cus- 
tomer inasmuch as it was reasonably certain that the pro- 
ceeds from the sale of the Canadian securities (actual 
amount realized—$1,062.69) would greatly exceed the open 
debit balance in the account. 


As to item #15 (no explanation). Strathmore admits 
the violation of Section 4(c)(8) of Regulation T in the 


failure, through inadvertence, to freeze the account of cus- 
tomer NAD for a period of 90 days following cancellations 
by the firm for non-payment of a previous transaction on 
July 20, 1962. 


As to item 316, the salesman called the customer prior 
to the seventh day and was informed that a check would 
be mailed immediately covering the transaction in question 
and another one effected on November 9, 1962. 


As to item +17, a request for a five-day extension had 
been made to District Committee No. 11 of the NASD, said 
request being granted, which would have expired on July 
3, 1962. The request for extension was based upon the fact 
that Strathmore was awaiting funds from the sale of 
securities through another brokerage firm. The said brok- 
erage firm gave assurances that the funds would be trans- 
mitted within the period of extension and consequently, the 
customer was not pressed for the funds. 
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As to items 8, 9, 14, 15 and 21, the Respondent firm is 
not in a position to make a definitive statement regarding 
the facts and circumstances of these transactions save the 
4(¢) (8) violations involving customer NAD, which violation 
was caused by inadvertence. Still it would not appear pre- 
sumptuous on the part of Strathmore to state that these 
violations may very well have been caused by inadvertence 
and oversight in view of the facts relating to office condi- 
tions during those times. Indeed, this contention would 
seem to be borne out by an analysis of the facts and circum- 
stances of those other transactions hereinabove explained. 
Again, Strathmore admits that these instances all involved 
violations of Regulation T. However, it asserts that there 
was never a deliberate attempt on its part to circumvent the 
credit restrictions imposed by the said Regulation. Rather, 
inadvertence, oversight and misguided reliance and aspira- 
tions were the causes of the violations. 


Following the prolonged period of disability of Mr. Klein 
and the attendant problems arising in the office management 
as a result thereof, Strathmore, once again having Mr. 
Klein back on the job, has caused a thorough review and 
analysis to be made of its office procedures, with particular 
emphasis on compliance with Regulation T, and the firm 
now has five persons employed in the cage. As a result of 
the analysis and revisions effected in its intra-office proce- 
dures, the following is a brief outline of the procedure now 
followed by Strathmore. Each salesman has a folder 
wherein an extra copy of each confirmation is placed on 
the fourth day following the trade if funds have not been 
received. This folder is distributed to the salesman each 
day with instructions to him to contact such customers 
who have not remitted by the fourth day. In the event the 
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customer advises the salesman of extenuating circum- 
stances, the latter must promptly advise management, and 
if in the judgment of management, the circumstances so 
warrant, an extension is applied for. Those folders are 
reviewed each day by the cage employees so as to keep 
them current, and the salesman receives written advices as 
to funds and/or securities received into the account, to- 
gether with any other pertinent details involving the account 
or the particular transaction. In the event a cancellation 
is effected by Strathmore the salesman receives a copy of 
the confirmation sent to the customer advising of cancella- 
tion. In addition, copies of the confirmation of cancella- 
tion are distributed to the trading department, the cage, 
Mr. Klein and one copy is posted on a bulletin board. 


The Respondent Firm sincerely feels that its intra-office 


procedures have now been perfected to a point where it is 
extremely unlikely that any further violation of Regula- 
tion T will occur. It has made a sincere and sustained effort 
to comply with the requirements of Regulation T, and it 
will continue its vigilance in this and all other areas of the 
securities business. 


The Respondents have always recognized and with in- 
creasing awareness that compliance with the Securities 
Acts as well as the Association’s Rules, are of paramount 
importance and that their responsibilities under these re- 
quirements are great. It is further recognized that nothing 
less than rigid adherence is necessary, which does entail an 
expense in dollars and cents which is a necessary part of the 
overall ‘‘cost”’ in the running of a brokerage firm dedicated 
to compliance with the requirements as well as remaining in 
business. Although the Respondents are as mindful of the 
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profit incentive as any other member of the securities in- 
dustry, they do acknowledge and have accepted the require- 
ment of compliance notwithstanding the attendant ex- 
penses—both in terms of time and money— necessary. 


[1] Transcript of Hearing. 
NATIONAL ASSOCIATION OF SECURITY DEALERS 


Before the District Business Conduct Committee for 
District No. 11: 


In re: STRATHMORE SECURITIES, INC., et al. 


Complaint No. P-220. 


Transcript of hearing before the District Business Con- 
duct Committee for District No. 11, held at the Duquesne 
Club, Pittsburgh, Pennsylvania, on Wednesday, September 
18, 1963, commencing at 1:30 o’clock p. m. 


The Committee: David Hunter, Chairman 
David Burt 
Arthur Humphrey 
James C. Lear 
Thomas Lynch, III 


Appearances: 

On behalf of the N. A. S. D.: Francis C. Doyle, Secretary, 
Richard Coster, Examiner; 

On behalf of the Respondents: James T. Glavin, Esq., 
(Havens, Wandless, Stitt & Tighe) 60 East 42nd Street, 
New York 17, N. Y.; 
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Charles E. Klein, President, Strathmore Securities, Inc., 
Auldus H. Turner, Vice President, Strathmore Securities, 
Ine. 


[3] PROCEEDINGS 


Chairman Hunter: Perhaps we can start by identify- 
ing ourselves. My name is David Hunter. 

Mr. Doyle: Francis Doyle, Secretary of the committee. 

Mr. Humphrey: Art Humphrey. 

Mr. Burt: David Burt. 

Mr. Klein: Charles E. Klein. 

Mr. Glavin: Counsel for the firm, James T. Glavin. 

Mr. Turner: Auldus Turner. 

Mr. Lear: J.C.Lear. Member of the committee. 

Mr. Lynch: Thomas Lynch, committee. 

Chairman Hunter: And this is Dick Coster, examiner. 
I will call the meeting to order. 

This matter comes on for hearing before the District 
Business Conduct Committee for District No. 11 on Com- 
plaint No. P-220, involving Strathmore Securities, Ine., et 
al. 

The ultimate function of the Business Conduct Com- 
mittee in these matters is to render a businessman’s [4] 
judgment on the trade practices brought into issue in 
the Complaint before us, and if rule violations are found, 
to assess a penalty deemed appropriate in the circums- 
tances. 

All parties to this proceeding should keep firmly in mind 
that we do not try to conform to technical procedures used 
in the courts. This Asssociation is administered by mem- 
bers of the securities industry. We desire an orderly pre- 
sentation and a clear record. At the same time, full op- 
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Mr. Klein: Charles E. Klein. 

Mr. Glavin: Counsel for the firm, James T. Glavin. 

Mr. Turner: Auldus Turner. 

Mr. Lear: J. C.Lear. Member of the committee. 

Mr. Lynch: Thomas Lynch, committee. 

Chairman Hunter: And this is Dick Coster, examiner. 
I will call the meeting to order. 

This matter comes on for hearing before the District 
Business Conduct Committee for District No. 11 on Com- 
plaint No. P-220, involving Strathmore Securities, Inc., et 
al. 

The ultimate function of the Business Conduct Com- 
mittee in these matters is to render a businessman’s [4] 
judgment on the trade practices brought into issue in 
the Complaint before us, and if rule violations are found, 
to assess a penalty deemed appropriate in the circums- 
tances. 

All parties to this proceeding should keep firmly in mind 
that we do not try to conform to technical procedures used 
in the courts. This Asssociation is administered by mem- 
bers of the securities industry. We desire an orderly pre- 
sentation and a clear record. At the same time, full op- 
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portunity will be provided Respondents to present all 
material evidence bearing on the issues raised in the Com- 
plaint. 

So that matters in issue before us may be developed in 
the record in an orderly manner, we will proceed as fol- 
lows: 

First: The Secretary of the Committee will be called 
to present all the relevant facts which constitute the case 
of the District Business Conduct Committee against the 
Respondents. When he has finished the Respondents will 
have an opportunity to cross-examine. Also at that time 
any member of the Committee may ask any question deem- 
ed relevant to the issue. 

Second: The Respondents should then present their 
case, and after the direct testimony of each witness, mem- 
bers of the Committee or the Secretary may cross-examine 
and ask [5] any further questions desired. 

Third: Opportunity will be provided for rebuttal by 
both sides. 

After review and consideration, a written decision will 
be rendered by the District Business Conduct Committee. 
If aggrieved by such decision Respondents have a right of 
appeal to the Board of Governors of the Association, to 
the Securities and Exchange Commission, and ultimately 
to the Courts. 

In the interest of having a clear record, and so that the 
court reporter may be able to take down all of the dis- 
cusssion here, it is requested that before anyone speaks, 
he address the Chairman and obtain permission to do so. 

If a copy of the transcript of this hearing is desired by 
Respondents, it may be obtained by communicating directly 
with the reporter and paying the usual charge for this 
copy. 
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Mr. Doyle? 

Mr. Doyle: This Complaint was filed on May 16, 1963, 
by District Business Conduct Committee of District No. 11, 
against Strathmore Securities, Inc, and two principal 
stockholders of the firm, Charles E. Klein and Auldus H. 
Turner, Jr. as well as 11 of their sales representatives. 
[6] It alleged violations of Article III, Sections 1 and 
4 of the Rules of Fair Practice, during the period January, 
1962 to February, 1963. Section (a) of the Complaint 
alleges that Respondent Strathmore Securities and the 
individual respondents engaged in the practice of selling 
securities to customers at prices which were not fair in view 
of all the relevant circumstances. In support of this charge, 
two schedules were attached to the Complaint. 

The first schedule dealt with Unison Electronics 
Corporation, and covered the period February, 1963. All 
the transactions which the firm had in that stock with 
members of the public were listed in the schedule. 

There is a note at the bottom of the schedule, which I will 
not read, it is already part of the record. However, it 
alleges that, very basically, respondents sold securities at 
markups of no less than 16 per cent, and that because of 
a block of shares which were purchased on February 18, 
1963, they sold shares at a markup of 81 per cent over 
cost. 

Now. as far Unison Electronics is concerned, during 
the period in question, the respondent firm was the only 
firm appearing in the national quotation sheets of the 
National Quotation Service. 

[7] I would like to introduce a three-schedule exhibit, a 
three-part exhibit, rather, which consists of the quotations 
which appeared in the National Quotation Sheets or “pink 
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sheets” for the period September 6, 1962 to March 20, 
1963. 

Chairman Hunter: We will mark this Exhibit 1. 

(The document above-referred to was marked for iden- 
tification and made a part of the record as Exhibit No. L) 

Mr. Glavin: Mr. Chairman, may I address a question 
to Mr. Doyle in connection with these schedules? 

I assume that essentially what you are doing is having 
these marked not so much as exhibits for identification, 
and assuming that there is no objection to the schedules, 
that they would become or ruled by the chairman to be 
exhibits? 

Chairman Hunter: Right. 

Mr. Glavin: I think you stated, Mr. Doyle, that the 
quotations reflected on this schedule are all of the quota- 
tions on the days indicated for Unison Electronics? 

Mr. Doyle: That is correct. 

Mr. Glavin: All of the quotations appearing in the 
pink sheets? 

Mr. Doyle: In other words, it is merely a copy or a 
form on which we have set down those quotations, [8] rath- 
er than present the pink sheets themselves. 

Mr. Glavin: Well, we have no objection to the admissi- 
bility of these schedules as exhibits, assuming of course 
the veracity of the information, the correctness of the infor- 
mation reported thereon. 

Mr. Doyle: Now, as Exhibit 2, I would like to submit 
a schedule titled, “Summary of Transactions and Commis- 
sions to Salesmen, Unison Electronics Corporation.” It 
js submitted for two purposes, one to show the activity 
in the transactions in the security, both with customers 
and with dealers, and also to indicate the commission paid 
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to the salesmen who are listed in the Complaint. I have 
copies for the respondents, if you care to examine them 
further. 

Mr. Glavin: Very much. We have no objection to this 
schedule; we will retain a copy. 

Chairman Hunter: Mark this as Exhibit No. 2. 

(The document above-referred to was marked for identi- 
cation and made a part of the record as Exhibit No. 2.) 

Mr. Doyle: I would like to call the committee’s attention 
to the fact that during the period in question, which is 
February, 1963, while the respondent firm was appearing 
in the national quotation sheets, offering [9] shares to 
other dealers at 1%, there was actually no shares sold to 
other dealers during the period. 

I would also call vour attention to the fact that on Feb- 
ruary 18, the firm purchased 8,340 shares at 90 cents 
from First Michigan Corporation. These shares had been 
overhanging the market for a period, we believe, from 
about February 1, yet the quotations in the pink sheets did 
not change at any time, but remained 154-7. 

One of the points that we are trying to make here is that 
the committee is of the opinion that the 1% asked price 
may have been inserted into the pink sheets as more of 
a justification for the charge made to members of the 
public, than an actual offering to other dealers. 

The second matter I would like to bring to your attention, 
or the third matter, I guess, is the fact that the salemen’s 
compensation on these transactions during this period 
was 14. Now, % at a 1% price or cost basis, would in 
itself be a 7.7 per cent profit. 

We do not know the basis under which the firm com- 
pensates its salesmen, but if we were to assume that they 
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were sharing on a 50 per cent basis, that in itself would 
indicate a markup at the figure that we have charged in 
the Complaint. 

[10] On the purchase of 8,340 shares from First Michi- 
gan, the salesman’s compensation remained at 14, and based 
on the cost at 90 cents, that in itself would be approximate- 
ly a 14 per cent markup. 

Now, also in support of the charge that the firm sold 
securities at prices which were unfair, there is a schedule 
to the Complaint, in connection with transactions in Nation- 
al Bowling Corporation. They cover all the transactions 
which were made; the schedule covers, rather, all the tran- 
sactions which were completed with members of public 
during October, 1962. The note at the bottom of the 
page of the schedule states that during the period, the 
respondent firm inserted a bid of 534 and an asked of 6%, 
in the national quotation sheets or pink sheets. 

Now, I would like to introduce a schedule similar to the 
Unison schedule, and this is all the quotations which appear 
in the pink sheets from September 1, 1962 to March 20, 
1963. It is a three piece schedule; I would like to have it 
marked as Exhibit No. 3, if there is no objection from 
counsel. 

Mr. Glavin: We have no objection to the schedule, 

conditioned only on the assumption that the information 
reflected thereon is accurate, has accurately been taken 
from the pink sheets. 
{11] I would like at this time, Mr. Chairman, to make 
a request that Mr. Doyle supply us with copies of this, 
which is being offered as Exhibit No. 3, as well as Exhibit 
No. 1, the transcript of the quotations in Unison Elec- 
tronics. 
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Chairman Hunter: After the hearing, you mean? 

Mr. Glavin: Oh, within a reasonably short time. 

Mr. Doyle: Yes, if the reporter will permit us to take 
them with us, we will see that you have them by Monday. 

Mr. Glavin: Fine, very good, thank you. 

Chairman Hunter: Would the reporter mark it Exhibit 
3? 

(The document above-referred to was marked for iden- 
tification and made a part of the record as Exhibit No. 3.) 

Mr. Doyle: The period we are concerned, September 
16, 1962, the national quotation sheets show that there 
were four dealers appearing in the pink sheets, Strath- 
more Securities, another dealer, Langley-Howard, a local 
dealer from Pittsburgh; aside from that, there were two 
dealers who enjoy a national reputation for being large 
inside or wholesale trading houses in the country. They 
are [12]) Eastern Securities and Greene & Company. 
Their quotations are approximately the same as the quota- 
tions which Strathmore has caused to appear on the pink 
sheets. They run 54, 614. Strathmore’s are 5%, 614. 

It was the committee’s opinion that there was some 
question as to the accuracy of these quotations, in view 
of the fact that respondents’ cost was consistently around 
the bid side. They had only one sale to another dealer, that 
occurred on October 9, and it was at 6. On that date they 
were offering at 6 4, and their bid was 5%. 

It was, as in the Unison situation, the committee’s 
opinion that the quotations appearing in the national 
quotation sheets may have been an excuse or a justification 
for a retail price to members of the public. 

We therefore requested all of the transactions which 
Eastern Securities and Greene & Company had in Nation- 
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al Bowling Company during 1962, and I would like to in- 
troduce, as Exhibit No. 4, five pieces. They are a letter 
directed first of all to Greene & Company, their response 
—we an error in the first letter, and we asked for tran- 
sactions in “National Bowling Corporation,” they respond- 
ed and said they had no transactions in “National Bowl- 
ing Corporation;” we corrected our error and asked for 
National Bowling Lanes, Inc., [13] which are the securities 
we are actually talking about here. I think we have been 
referring to National Bowling Corporation, we did in the 
exhibit. It is actually National Bowling Lanes, Inc. And 
their letter, in response, together with a schedule with 
all their transactions during 1962. 

Now, going a little further, there is also a notation in 
pencil, which I made, which I call counsel’s attention to on 
the schedule, which was submitted by Greene & Company. 

Mr. Glavin: Mr. Chairman, we have no objection to 
these documents being admitted into evidence, and so 
marked. I would like, howerever, to make the same re- 
quest of Mr. Doyle, that he furnish us copies of these docu- 
ments at an early date. 

Mr. Doyle: Yes, we can; unless the reporter requires 
them, we can also furnish those by Monday of next week. 

Mr. Glavin: Thank you. 

(The document referrred to was marked for indentifi- 
cation and made a part of the record as Exhibit No. 4.) 

Mr. Doyle: According to the information which we 
received from Greene & Company, they had only three 
(14] transactions in National Bowling Lanes during 1962. 
These three transactions, as it develops, occurred in the 
period which we have under consideration. The first 
transaction occurred on October 23, 1962, and involved a 
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purchase of 100 shares from Walnut Securities of Phil- 
adelphia, Pennsylvania, at 514. These shares were sold 
the same day to Strathmore Securities at 544. 

On that day, Strathmore Securities sold shares to mem- 
bers of the public at 644, or a markup of 18.2 per cent over 
this cost price. 

On 10-25, Greene purchased 50 shares from Walnut 
Securities at 5, sold them to Strathmore Securities on the 
same day at 5%. The firm effected transactions with 
members of the public at 614 on that day, or markup of 
13.6 per cent. 

On October 30, Greene & Company purchased 100 shares 
from Merrill, Lynch at 514, and sold them the same day at 
51% to Strathmore Securities. The firm that day effected 
transactions at 614, a transaction at 614, I should say, for 
markup of 13.6 per cent. 

Now, I would like to introduce as Exhibit No. 5, three 
pieces which consist of our letter to Eastern Securities, 
Inc. requesting all of their transactions in National 
Bowling [15] Lanes during 1962, the letter received from 
them, together with a card indicating those transactions. 

Mr. Glavin: Mr. Chairman, we have no objection to 
these documents being marked as an exhibit. However, 
we make the same request that Mr. Doyle supply us with 
copies thereof at an early date. 

Chairman Hunter: All right. 

(The documents referred to were marked for identifi- 
cation and made a. part of the record as Exhibit No. 5.) 

Mr. Doyle: Now, during 1962, Eastern Securities had 
six transactions in National Bowling Lanes. Three of them 
occurred during the period in question. They were all 
with Walnut Securities. They purchased 200 shares on 
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10-9 at 514, sold the 200 shares to Langley-Howard, who 
I would like to point out is the other dealer in the quota- 
tion sheets, the other local dealer, at 5%. 

On that day, the respondent firm had transaction at 
644, which would be a 13 per cent markup over this price. 
This is the price to Langley-Howard, putting it in as an in- 
dication of what the market actually was that day. 

On 10-22, there were two transactions, one of 100 shares. 
In that case, Eastern paid 514 and sold at [16] 534. There 
was another transaction involving 200 shares at 514, and 
they sold at 514. 

There was one transaction with a member of the public 
on the part of Strathmore Securities, at 644. At the 534 
price, which is the higher of the two, it also would be a 
13 per cent markup over that indicated market. 

Now, as Exhibit No. 6, I would like to introduce a sum- 
mary, similar to the one which was prepared in connec- 
toin with Unison, a summary of the transactions in Nation- 
al Bowling Lanes, and provides basically the same informa- 
tion. There is also a copy of this schedule for the re- 
spondents. 

Mr. Glavin: Mr. Chairman, we have no objection to the 
admissibility of this schedule concerning transactions in 
National Bowling Lanes. However, I think the record 
should show, both with respect to this schedule and a simi- 
lar schedule that Mr. Doyle has introduced regarding 
transactions in Unison, that it goes without saying, really, 
that the schedules have been prepared by Mr. Doyle and/or 
Mr. Coster. and we are not all sure that the schedule is 
quite aceurate and in accordance with the records of the 
firm. 

Assuming the correctness of the information on the 
schedule, we have no objection to its admissibility. 
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Chairman Hunter: Then you may mark that Exhibit 6. 
[17] (The document referred to was marked for identifi- 
cation and made a part of the record as Exhibit No. 6.) 

Mr. Doyle: This schedule is of course submitted in 
proof of the statement which appears at the bottom of the 
schedule attached to the Complaint, that is, that the mark- 
ups realized were no less than 13 per cent, and reached as 
high as 25 per cent of the cost. And also, to indicate the 
salesmen’s commissions. 

On securities which were purchased at 534 and sold at 
614, the markup is of course 75 cents, of which the salesman 
received 34. At the 534 cost price, this would be in itself 
6.5 per cent over the cost. 

Now, there were also purchases at 514, in which the 
salesman received a quarter. That in itself would be 48 
per cent over that cost. 

There were purchases at 514; that would be 4.5 per cent 
over cost, and there was a purchase of 5, and that of course 
would be 5 per cent over cost. I am making this point of 
course in relation to the so-called 5 per cent policy of the 
Association. 

Now. the second charge of the Complaint was that the 
respondent firm violated regulation No. T of the Board 
of [18] Governors of the Federal Reserve System by not 
requiring payment from customers, and hy its failure to 
cancel transactions as required by Section 4 (¢) (2), and 
by failing to freeze accounts as required by Section 4 (ec) 
(8). 

Now, in support of this charge, there was a schedule at- 
tached to the Complaint. 

At a conference held in the District office between Mr. 
Glavin, counsel for the respondent firm, and myself, it was 
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agreed that the following transactions were not in violation 
of Section 4 (c) (2): they are transactions Nos. 2, 5, 7, 11, 
12, 18, 19, 20 and 22. The violations of Section 4 (c) (8) 
remained unchanged. 

I don’t believe there is any necessity of going into details 
of the transactions, or the number of days late. They are 
all shown in the schedule. 

That’s all I have, Mr. Chairman. 

Chairman Hunter: Respondents will now have an op- 
portunity to cross examine Mr. Doyle in relation to the 
Complaint. 

Mr. Glavin: Thank you, Mr. Chairman. 


Cross Examination of FRANCIS C. DOYLE. 


By Mr. Glavin: 

Q. Mr. Doyle, I just have a few questions, and going in 
[19] reverse order in relation to your presentation, and 
having in mind and looking at this schedule with respect 
to the Regulation T charges, it is a fact that originally, in 
the Complaint, the schedule attached with respect to the 
Regulation T violations as charged had 22 particular items? 
A. That is correct. 

Q. And there now remain, and only in the Complaint, 
22 less the ones that you said on your direct had been elimi- 
nated, is that correct? A. That’s right. 

Q. So that in fact, there are just 13 counts of Regula- 
tion T violations? A. Under Section 4 (¢) (2). 

Q. Right. Now, you stated for the record that these 
were eliminated as a result of a conversation between you 
and myself. This conversation took place in your office, 
is that not right. Mr. Doyle? A. That’s correct. 
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Q. And there were in attendance at that conference oth- 
ers than you and myself? A. That’s correct. 

Q. Mr. Coster and Mr. Klein, president of Strathmore, 
and Mr. Crow, an associate in my law firm? [20] A. 
That’s right. 

Q. Now, could I ask you, to the best of your recollec- 
tion, to state at least generally as to why these nine of the 
twenty-two Regulation T counts or examples were elimi- 
nated? A. Iam not sure I have my notes on all of them, 
but for instance, I can certainly give you some of them. 

Q. Yes. A. For instance, No. 2, the respondent firm 
submitted satisfactory evidence to us to the effect that 
they had made a mistake in posting to their records. 

Now, as far as No. 5 is concerned, they actually had an 
extension to the date. 

As far as No. 18, that would be true. 

19, they posted a settlement date rather than a cancel- 
lation date to their record, for a cancellation of a transac- 
tion. I don’t know whether that’s clear. I will explain that 
jf it is not understood by the committee. 

No. 22, they had an error in posting. 

I think that pretty well is the general line of the way 
they were eliminated. In other words, I, acting on behalf 
of the committee, took the position that had the information 
which was submitted to us at that time at that meeting 
heen available before, they would not have heen included 
in the [21] Complaint. 

Q. Right. A. In other words, there was no determina- 
tion other than a factual one. 

Q. When approximately would you say that this meet- 
ing took place, Mr. Doyle? A. Prior to vour filing your 
Answer. 


56 
Interrogation of Mr. Doyle. 


Q. So some time in June, early June? A. I would say 
so. 

Q. Then of course, Mr. Coster had been at the firm on 
at least two occasions, that is, Strathmore, and he had made 
the investigation which resulted in this Complaint? <A. 
That’s true. 

Q. Now, let me ask you, the information which the 
firm, through Mr. Klein and through Mr. Crow of my 
office, and myself, submitted to you early in June, was 
largely, was it not, information which was available at the 
time of Mr. Coster’s examination of the firm? A. No, I 
would say that’s not correct. 

Q. Well, would you explain why it is not true? A. 
Well, for instance, he would have no way of knowing of an 
error in posting, nor would he have any idea of an ex- 
tension which was granted, if it was not submitted to him. 
Part of [22] his examination procedure is to request and 
receive all extensions or copies which the firm has on file. 

Q. You are not at the same time saying, though, that 
Mr. Coster exhibited each and every one of these 22 as 
shown in the Complaint to Mr. Klein or Mr. Turner, prin- 
cipals in the firm, at the time of the investigation and said, 
“Do you have any more facts regarding these transactions, 
because they appear to be violative of Regulation T, and 
I am going to make such a recommendation in my memo- 
randum if you don’t come along with”— <A. I would say 
that that would be his normal procedure, yes, to give them 
to either Mr. Klein or Mr. Turner, or someone of respon- 
sibility in the firm. Mr. Coster is here, we can ask him 
what he actually did. 

Would vou care to answer that? 

Mr. Glavin: Be glad to have him. 
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Mr. Coster: Initially I gave them to one of the 
girls in the cage, and before my examination was 
completed I sat down with Mr. Klein and went over 
each and every one of them with him. And as a 
result of my conference with him, I eliminated a few 
that I had taken off which didn’t appear on my re- 
port, because of that conference with him. 


[23] By Mr. Glavin: 

Q. Wouldn’t your office, Mr. Doyle, have a record of 
requests for extension of time? A. Yes, it would. Now, 
it does; I am not certain if we still have 1962. We usually 
file the requests which have been granted during the pre- 
ceding year, with the Executive Office. Now, I am not cer- 
tain whether we have ’62 or not. 

But I feel basically, it would be the responsibility, and 
I certainly would like to have this stated for the record, 
of the firm to keep an accurate file of their extensions if 
they have such extensions, so that they can be exhibited 
at the time of the examination. That is our purpose in 
returning one of the copies of the extension. 

Q. Mr. Doyle, has the association, within your knowl- 
edge, ever brought charges against Strathmore involving 
violations of Regulation T? A. No, it never has. 

Q. So this is the first instance? A. That’s correct. 

Q. Might I ask you, since you have been the secretary, 
and personally in charge of the Philadelphia office of the 
Association, have you found, let’s say as a result of in- 
vestigations made by your staff during the year 1962, a 
[24] great many violations of Regulation T on the part 
of the members that have been investigated? A. No, I 
would say we haven’t. 
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Q. That’s all I have with respect to Regulation T, or 
these items bearing on Regulation T. 

In connection with both Unison and Bowling, or trans- 
actions in those securities, you generalized and made 4 
statement that—I don’t remember the record exactly, but 
I think it was that you were inclined to believe that the 
offering prices as quoted by Strathmore, in these respective 
securities on various days, may have been solely for the 
purpose of justifying, their justifying the retail price 
charged to customers? A. I would say that’s a fair state- 
ment of what I said. 

Q. Would you elaborate as to why you have this sus- 
picion? And apparently that’s all it is; this is a conclusion 
on your part? A. Well, it is based I think primarily, num- 
ber one, on lack of transactions with other dealers at that 
price; two, transactions on the part of other dealers who 
are appearing in the sheets with other dealers, as sub- 
mitted by the exhibits which I have introduced. 

In other words, they show no—neither Strathmore nor 
the other dealers show any transactions at the prices [25] 
appearing on the asked side in the pink sheets. 

Q. Of course you are aware, Mr. Doyle, that the Com- 
plaint on its face states that this respondent, as well as its 
principals and certain of its salesmen, are alleged to have 
violated Article III, Sections 1 and 4. Are you also aware 
that there is no charge in here as to an alleged violation of 
Section 18? A. I would say that the statement with regard 
to the quotations appearing in the pink sheets is made. only 
in relation to the markups, or percentage of profit which we 
allege were charged or made by the respondents. 

Q. But it is also a fact, is it not, that all of your caleu- 
lations in the so-called markup area, are based on cost 
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prices to the respondent firm? A. That is correct, on the 
basis that since the quotations appearing in the pink sheets 
do not represent—of course, they are never intended to rep- 
resent actual transactions, but also do not represent the 
market as indicated by actual transactions between sophis- 
ticated or knowledgeable people, that is, dealers. They do 
not represent such figures, they are unreliable to use. 
Therefore, the committee must go back to the cost price in 
order to arrive at any figure which reasonable people might 
arrive at. 

Q. Well now, your statement that you have just made 
is a [26] conclusion on your part. A. No, it is in answer 
to your statement as to why we used or why we were bring- 
ing up this matter of the quotations, and why isn’t Section 
18 charged. 

Q. But your answer to why Section 18 isn’t shown, and 
also, at the same time as to why you base these markups 
solely on cost price to the respondent, as I understand it, 
is that you individually—and I only know what vour think- 
ing is, because of my discussions with you— <A. Well, 
may I say, could I correct myself a minute? T don’t believe 
Section 18 comes into the picture at all. As far as Section 
18, I would like to withdraw my answer with respect to 
Section 18, and tell you that T do not understand why you 
are raising that point. 

Q. Well, I will go back. You have, throughout your 
presentation in the markup area, generally speaking, given 
—your thrust has been in the direction that these markups 
were excessive on the part of the firm, both with respect 
to its Unison and Bowling sales, and you have determined 
this excessive markup solely. I say, on the basis of their 
cost: is this correct? A. That’s right. 
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Q. All right. Well, I asked you, why didn’t you take 
into [27] consideration the market price for the securities? 
A. As I said, I have answered this—first I answered this 
in my presentation, and I have answered it again. Where 
would you go to get the indication of the market, if I can 
make the point clear? 

Q. I will answer that, if you want to ask me that. <A. 
Yes, please. 

Q. I say a market is made of two things, strictly 
speaking, quotations—that’s bids and offers—and transac- 
tions. 

And a market is made up of nothing else but that, and 
I would like you or anyone else to inform me if it is made 
up of anything else but that. 

I am not in the securities business as such, but I have 
some experience in the securities business, and if anyone 
can show me another element in the determination of what 
a market is, I would very much like to hear it, now or at 
some other time. 

I say that a market is made up by quotations and trans- 
actions in a particular security, purchases and sales, mean- 
ing transactions. 

Now, you have proceeded on the basis here entirely, and 
so has the Complaint, that this firm is alleged to have vio- 
lated Section 1 and Section 4. You conclude that insofar 
as [28] markups are concerned, that insofar as markups 
are concerned, there were markups, and implicitly you have 
indicated that these were excessive. Now, in determining 
the markups, you have given no consideration to the market 
price, the market in the securities, you have determined 
the markup itself, and the fact implicitly that it has been 
excessive, solely on the cost price. A. Well. may I say 
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that you, in answering for the respondents, use that price 
yourself, and arrive at markups in Unison of about 13 per 
cent—or rather, in National Bowling of about 13 per cent, 
and Unison, about 16 per cent. And I would leave it rest 
at that. 

Q. Well, you would; maybe I wouldn’t. Of course, our 
answer would speak for itself. Our answer will speak for 
itself, and I don’t mean to be argumentative at this point, 
because I don’t think that it is the time to be argumenta 
tive, if such is necessary. 

However, I want it clearly understood, as we have under- 
stood from the beginning, that you, acting for the commit- 
tee, or the committee in putting out this Complaint, has 
apparently, in the markup area, relied solely on our cost 
price, has given no consideration whatsoever to what we 
have informally, in our discussions with you, represented 
that these markets [29] in each of these securities were 
representative markets. A. You mean the markets which 
appeared in the pink sheets? 

Q. The markets in these securities. A. Well, what 
markets are you speaking of? 

Q. Those that appear as reflected, the elements of the 
market that are reflected in the pink sheets, and the ele- 
ments of the market as reflected by transactions in the 
securities known to us. A. In other words, you would 
have used a markup at which transactions were not com- 
pleted, when we have a market at which transactions were 
completed? 

Q. Let me put my position simply, although this may 
not be the time to put it, to make it clear to the committee 
as well as to yourself, Mr. Doyle, that I think that you can- 
not make an allegation, the committee cannot make an alle- 
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gation, that we charged prices which were the result of 
excessive markups, and they cannot sustain such alleged 
violations, without showing the one big requirement, and 
that is that the indicated markets in these securities, made 
up by the quotations, as I have defined the quotations, and 
transactions in the securities, by us as well as others, are 
really not bona fide markets. 

I don’t think, as I attempted to make clear to you at [30] 
the time of our lone meeting, that you are on a solid basis. 
I think that this Complaint is really, as I indicated to you 
at that time, faulty, in that it doesn’t charge, doesn’t put 
us on notice, that you are going to take the position, or the 
committee is going to take the position, that there was not 
bona fide markets in these securities in the period selected 
by you. We maintain that there were, but we don’t feel, 
or I am speaking for the respondents and saying that we 
don’t feel that we had to defend what we weren’t charged. 
I say that it has been arbitrary on the part of you and/or 
the committee, to proceed on the basis, “Here are mark- 
ups,” and give them your percentages as you selected them, 
as you determined them, and say that “These markups 
are the result of your cost prices.” 

You have no right to take into consideration, in deter- 
mining the price of Strathmore at which they sold these 
securities, what was the market in that fashion. A. Would 
you please tell me what the market was on Unison Elec- 
tronics on February 18? 

Q. Well, you have introduced schedules. A. Well, if 
I could hand it to vou, please? 

Q. Fine. The date is— A. February 18. 

[31] Q. Well, I have in my hand that which is marked 
Exhibit 1-A, and on this schedule, which has been pre- 
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pared by the staff of the committee, there is a representa- 
tion that on February—did you say 14th, again? A. 18th. 

Q. —18th, there was no market reported. A. There is 
no market on the pink sheets? 

Q. Well, I withdraw the work ‘‘market,’’ because ‘‘mar- 
ket?’ means to me more than just a quotation. 

Your sheet, your schedule, your exhibit, shows that 
against the date February 18, no prices dealt. I guess we 
reversed this a little bit; you are asking me questions, but 
that’s perfectly all right. 

The schedule does not show any quoted bid or offer. A. 
Well, can I ask you, then, what the market was on Feb- 
ruary 1? 

Q. February 1? You have reported here that the sheets 
reflected a bid of 15% and an offer of 1%. A. And could 
I refer you to page 1 of your Answer? Particularly, if we 
go down to the fourth paragraph? 

Q. Yes. A. ‘‘On February 1, 1963, Strathmore was 
long 2,290 shares of Unison. Prior to this date, Strathmore 
received several [32] telephone calls from First of Michi- 
gan Corporation, a broker-dealer offering a block of 8,340 
shares of Unison at $1 per share.”’ 

Now, there is another indication of what the market was. 

Q. Well, that’s a purchase, that’s a transaction, that’s 
right. I won’t move away from what I said before. I will 
still say the same thing. A. But your respondents never 
offered their quotation in the pink sheets during this period. 
If that is a quotation which you are asking us to use. 

Q. You just said we never offered this stock in the 
sheets— <A. Altered it. 

Q. During this period? A. That’s right. 

Q. Well, there is every day I see a quote on your own 
exhibit here, a quote, a bid and an offer, every day, from 
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January 17— A. ‘‘Altered it.’? Altered it. Never al- 
tered it. 

Q. Altered it? A. 156 you are bidding, it says in the 
sheets. Somebody is trying to sell you 8, 300 at a dollar, 
and you won’t take it. 

Chairman Hunter: May I interrupt and ask a 
[33] question? 

Mr. Glavin, I gather that the points you are trying 
to make in your question to Mr. Doyle is that there 
are several elements which make a market, and that 
it is the function of the committee to determine the 
veracity of all these elements. 

Mr. Glavin: That’s correct. 

Chairman Hunter: Cost being one, transactions, 
quotations. 

And is that— 

Mr. Doyle: And cost would be another. 

Chairman Hunter: Yes. I mentioned all of these 
factors make a market, and it behooves us as a com- 
mittee to make a decision in relation to this, just as 
you have in your Answer, and just as Mr. Doyle and 
the committee in the Complaint; is that correct? 

Mr. Glavin: That’s right. However, I also wanted, 
Mr. Chairman, to make clear that there is no direct 
or indirect, explicitly or implicitly, any charge here 
or any statement in this Complaint, nor was any 
gotten during the time of any discussion with Mr. 
Doyle following the issuance of the Complaint, that 
there was not a bona fide market in either or both 
of these securities. 

Now, my point has been, right now, the last few 
minutes, to make clear to the committee that the 
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committee and Mr. Doyle has proceeded on the basis 
solely in determining what the alleged markups are, 
on the cost; just like I say, there was no ‘‘market’’ 
in the securities. That is the point that I am attempt- 
ing to make, and I am also implicitly, at least, point- 
ing out to the committee that in my opinion, as coun- 
sel for the firm, as an attorney somewhat familiar 
in the premises, I feel that the Complaint is faulty, 
if that’s the basis solely that the committee is going 
after Strathmore in the markup area. This Com- 
plaint specifically and according to Mr. Doyle, solely 
rests, insofar as alleged markups are concerned, on 
the conclusion that no matter what else there was 
existing in the way of evidence of markups— 

Mr. Doyle: Mr. Chairman. 

Chairman Hunter: Just a second. 

Mr. Doyle: That’s not the contention at all. 

Chairman Hunter: All right, we will cover it. 
Mr. Glavin is making his point. 

Mr. Glavin’s point is that you believe that the com- 

mittee has put forth this Complaint purely on the 
basis of cost. 
Mr. Glavin: That’s true. Let me broaden it, Mr. 
Chairman, right at this point, because I feel that I 
should at this point, because it may be at this time 
or this day, or in this hearing, be lost sight of. 

Mr. Doyle, according to his presentation, has gone 
abroad without knowledge of us, and written letters, 
which I don’t deny him the right to do, but we had 
no knowledge of this. He pried into the transactions 
on the part of other firms. Were we prepared, were 
we on notice that we had to prepare to support our 
own conclusion, which we feel we could if we were 
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charged with it, that there was a bona fide market in 
these securities? 

I am saying that there was, and that’s our position. 
But we didn’t know that we were being charged with, 
let’s say, a lack of any knowledge of a bona fide 
market being existent in either or both of these 
securities, or that we in fact knew that there wasn’t 
any bona fide market. 

Also, out of this description grows Mr. Doyle’s 
conclusion previously, that we put in a quote, he sug- 
gests in his language, that this was a phoney quote 
on the offering side, to justify a manipulated, maybe, 
retail sales price to the customers. 

I say, and I will conclude, too, at this point, [36] 
that this is without any foundation whatsoever, and 
I don’t think that any member of this committee, no 
less Mr. Doyle, is entitled to draw conclusions and 
state suspicions without any basis in fact. And thus 
I asked him initially what basis he had for his state- 
ment that in both instances he suspicioned or sus- 
pected that the offer price that was quoted in the 
sheets by Strathmore was a pure phoney price just 
in order to have a price at which it could base retail 
sales to customers. 

That’s what I was attempting to deal with in the 
questions to Mr. Doyle. I have no further questions 
of Mr. Doyle. 

Mr. Doyle: Mr. Glavin has changed my testimony, 
has— 

Mr. Glavin: Well, for that I apologize, if it is the 
fact. 

Mr. Doyle: —has been untruthful as far as what 
information was supplied him in relation to the in- 
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formation we secured from Greene & Company and 
Eastern Securities. 

First of all, Mr. Glavin, at the time of the meeting 
in our office, was advised that we were requesting all 
transactions from Eastern and from Greene & Com- 
pany. Second of all, he asked and received the re- 
sponses from [37] Greene & Company, through his 
associate, Mr. Crow. He was perfectly aware of 
that situation. 

I never used the word ‘‘phoney,’’ I do not rely 
solely on the basis of cost, I have presented exhibits 
4 and 5, which show indications of a market as they 
existed, both with Strathmore and with other firms 
indicating an interest in the sheets. They do not re- 
flect prices which are even close to those which appear 
in the pink sheets. 

Mr. Burt: Mr. Chairman, there is a point that 
occurs to me on this quotation business here, that 
started on the list at Unison, starting with the sales 
on February 19, and running part way through the 
20th, during which time some 8,500 shares, or slightly 
in excess of what was purchased from Michigan, were 
sold to the public at 1%. 

I am under the impression from these sheets—I 
only glanced at this—that during those entire two 
days, on both of those days, that they continued, or 
were in both of those days offering stock in the sheets 
at 17%, and bidding 15; is that correct? 

Chairman Hunter: The question relates to the 
quotation on Unison, on February 18 and 19. 

Mr. Burt: No, 19th and 20th. 

Mr. Turner: Yes, 15s, 1%. 


[38] 
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Mr. Glavin: On each of those days. 

Mr. Burt: And yet you sold in excess of 8,000 
shares on your own bid price, to the public. 

Mr. Turner: Yes, sir. 

Mr. Burt: Which indicates to me at least that the 
quotation that was being published was not being 
used by the firm itself. 

Mr. Turner: Mr. Chairman— 

Chairman Hunter: Well, I think I am going to 
interrupt here just a moment. Let me ask Mr. Glavin, 
have you finished your cross examination of Mr. 
Doyle? 

Mr. Glavin: Yes, I have. 

Chairman Hunter: All right, would you defer 
further questions? 

Mr. Burt: Yes. 

Chairman Hunter: In order to keep the record 
straight, I think we should move to the respondents 
and have respondents present their case. 

Mr. Glavin: Fine, Mr. Chairman. 

As you know, the Complaint names, as parties, in 
addition to the firm itself, Mr. Klein, who is presi- 
dent, and Mr. Turner, who is vice president, and a 
number of the salesmen of the firm. 

The salesmen, at the time they received copies 
of the Complaint, and after they had had an oppor- 
tunity, each of them, to study the Complaint, had 
extensive discussions with Mr. Klein and myself, 
for the prime purpose of explaining to them the sig- 
nificance, the meaning of the Complaint, the allega- 
tions in it, and what significance such allegations had 
to them, since they happened to be persons named 
as parties. 
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Furthermore, it was clearly explained to the sales- 
men that they could prepare and submit their own 
Answer to the Complaint, they could engage counsel 
of their own choice if they saw fit, they could in- 
formally or formally appear before the committee 
or its representatives in advance of the hearing. 

It was explained to them directly or indirectly 
by me, that there would be a hearing, that the firm 
was responding, that it was responding as to itself 
and as to the principals Klein and Turner, the nature 
of the response to the Complaint, or the Answer of 
the respondent and Klein and Turner, and it was 
clearly put forth to these salesmen, and each and 
every one of them came to the conclusion that they 
would be satisfied to have the firm itself, or the repre- 
sentatives of the firm, represent them. 

The Answer, as prepared on behalf of respondent 
[40] and Klein and Turner, was exhibited prior to 
its submission to each and every salesman, and com- 
ments were sought from them as to anything that 
they had or they felt ought to be included with re- 
spect to them. 

Since the submission of the Answer, Mr. Klein 
principally has kept close contact with the salesmen 
who were named here, and has apprised them of the 
developments. They have been advised fully as to 
this hearing, and each and every one on their own 
voluntary motion had determined not to put in an 
appearance. 

It is respectfully hoped by the respondent and 
its representatives that no unfavorable inference will 
be drawn from the fact that these salesmen have 
not submitted individual answers, or that they have 
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not appeared at this hearing. I am privileged on 
their behalf, however, to carry back to them any ques- 
tions which the committee may have regarding their 
activities as affected by this Complaint, and if such 
there be, in due course respond to the committee in 
accordance with the salesmen’s views. 

Chairman Hunter: Mr. Glavin, may I suggest one 
question at this point? 

Mr. Glavin: Yes, sir. 

Chairman Hunter: Would it be possible, if [41] 
desired by the committee, to have some of the sales- 
men called to the hearing? 

Mr. Glavin: Immediately, I would think not, be- 
cause—well, depending upon their availability. If 
you mean right at this present day, at this present 
hearing? 

Chairman Hunter: Yes. 

Mr. Glavin: Or at some reconvened hearing? 
Well, I don’t know that. They have been advised 
that—you know, they are not required to be in at- 
tendance, and their own choice was that they would 
rather not, but to go about their daily business. So 
I would have to lean on either Mr. Klein or Mr. 
Turner for an answer to that. 

Are all these salesmen who were named here pres- 
ently in the office today? 

Mr. Turner: Most of them. 

Mr. Glavin: Most of them are in the office. 

Chairman Hunter: So that it would be possible, 
if it were felt desirable, to call them and have two or 
three appear? I am not asking that this be done. 

Mr. Turner: It probably could, Mr. Hunter, if you 
wanted them. 
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Chairman Hunter: All right, thanks very much. 

Mr. Glavin: I might also mention at the [42] 
outset that until some time yesterday afternoon, it 
was intended that Mr. Klein and Mr. Turner would 
appear here without counsel. In my judgment, they 
were quite familiar with the facts, with the method 
of operation, and all of the facts and circumstances 
surrounding the Union and Bowling transactions, and 
it is their records which contain most of the facts, 
and that they could present whatever facts they wish 
to themselves. 

However, the principal reason why I am here is 
that in conversations with Mr. Klein’s doctor, as late 
as yesterday, it was determined by the latter that 
Mr. Klein should not appear, and the reason being 
that he has had several heart attacks within the last 
two years, and they have been of serious conse- 
quences, and the doctor thought that his appearance 
and taking on this burden would be too great for 
him. 
I also say in passing that it may very well be that if 
this is extended, that he might have to be excused. 
However, I am essentially here because we couldn’t 
afford not to have someone here, and Mr. Turner, as 
vice president of the firm, is not the administrative 
head of the firm. Mr. Klein is, and particularly with 
respect to the Regulation T violations, and back- 
ground and facts and circumstances thereof, much 
more familiar than Mr. Turner. 

Mr. Klein also is not unfamiliar in the trading area, 
and in the subject matter of markups. So I am very 
grateful that he has been able to come along. 
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I would like to make some general comments, and 
then move to some specific comments with respect to 
the Complaint itself, then go to substance, and ac- 
cordingly ask Mr. Klein and Mr. Turner to treat 
with the matters of substance which we feel, although 
they have been covered in our Answer, might well be 
also taken up at this time. And I will do that through 
Mr. Klein and/or Mr. Turner as witnesses. 

Over and above that, the outline that I have in mind 
of following, as far as our presentation is concerned, 
is to just end up with a summary or recapitulation 
of our position. 

Insofar as my general comments are concerned, 
after we received, or the firm received this Complaint, 
I came up here to Pittsburgh and sat down with the 
principals of the firm, and reviewed the facts as they 
were able to get together prior to my arrival here, 
so that we could intelligently understand the Com- 
plaint. It was quite clear on the face of the Com- 
plaint that the position had been taken by the com- 
mittee and its representatives, that the sole deter- 
mination here of markups as alleged was the cost 
basis of the transactions. 

It was also determined by me when I got here that 
from the extended discussions, principally with Mr. 
Klein, and examination into the premises, that a 
number of these Regulation T violations were ex- 
plainable. 

I will say, and I don’t mean to impune in any 
way Mr. Doyle or Mr. Coster, but when I reviewed 
the facts with respect to the Regulation T charges, I 
was confident that if these facts were known to Mr. 
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Doyle and Mr. Coster, that they would not have 
placed the items in the Complaint, and I concluded 
that, well, I had the facts, but apparently they had 
not gotten the facts prior to the Complaint, and that 
was the point that I was attempting to make in this 
area, not in any way attacking or throwing any doubt 
as to the capabilities, certainly, of Mr. Coster. It 
just did seem to me that the facts were available to 
me, maybe I just made a closer investigation when 
I came up after the Complaint, in the Regulation T 
area, and then our meeting. , 

The meeting that we had with Mr. Doyle and Mr. 
Coster was graciously granted by Mr. Doyie, and I 
think the meeting may have been two and a half to 
three hours. I can assure the committee that, as I 
did Mr. Doyle, I don’t go about and waste time. I 
and my associate, who also has some experience in 
this area, were rather perplexed, and not clear, 
[45] and when I arranged with Mr. Doyle for this 
meeting, it was for the purpose, as I said myself, 
maybe what I need or what we need or what the firm 
needs is additional education in this area. 

As I see this, said I to him very briefly, there 
doesn’t seem to be a substantial basis in this markup 
area, principally because it appears that you have 
relied solely on cost bases. What about risk? We 
buy 8,500 shares of stock, and there is no risk posi- 
tion taken into consideration here. The usual factors 
did not seem to have been taken into consideration. 

So we had a very extended discussion. And I must 
say, and I mean this quite sincerely, that Mr. Doyle 
and Mr. Coster were most cooperative and very 


74 
Discussion. 


helpful in the area, as I referred to, of education, 
education for Mr. Klein, who was there, and to a 
certain extent, for myself and Mr. Crow, my as- 
sociate. 

I would like to conclude with respect to that meet- 
ing, that I think that it should have been apparent, 
probably was apparent to Mr. Doyle, that this firm, 
as evidenced by Mr. Klein’s presence and the matters 
which he discussed, and the fulsomeness with which 
he discussed them, that this firm is attempting to, is, 
has attempted to comply [46] with the requirements, 
not only of the Association, and essentially deal with 
the public fairly, but also the requirements of the 
Securities Commission and the laws administered 
therenot only of the Association, and essentially deal 
with the public fairly, but also the requirements of 
the Securities Commission and the laws administer- 
ed thereby. 

Now, the Complaint cites Article III and Sections 
land 4. And Sections 1 and 4, I don’t need to read 
them, but essentially, as we all know, Section 1 has 
to do with high standards of commercial honor and 
just an equitable principals of trade. Section 4 has 
to do with over the counter transactions, and an edict 
to an Association member that he shall buy or sell 
at a price which is fair. 

Now, in determining whether or not someone lives 
up to just and equitable principles of trade, and 
whether or not he does in fact, in his manner of 
doing business and his course of business—narrow- 
ing it to this case—sell securities at prices which are 
fair, are not easy questions to answer. And I know 
that you all are business men, and in this business, 
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and I am sure that there is no difference of opinion 
there. 

Put it another way, in determining what price we 
will sell securities at, we must take into considera- 
tion a great many number of factors, and a great 
number of these factors are set down right in the 
Agsociation’s rules and [47] policies. 

I say to you that this firm has attempted to deal 
fairly with the public. In my book—and so be it, I 
am prejudiced or biased, as you wish to look at it— 
they have done just that, in these premises. How- 
ever, the point that I am making at this time is that 
these are not easy answers to reach, and I don’t think 
that arbitrary methods of reaching them, such as, 
“This is what it cost you, this is what it sold at, 
ergo, markup;’’ and then, whether it is 5 per cent, 
15 per cent, 85 per cent, or whatever, other elements 
have got to, by the nature of the situation, be taken 
into consideration in determining whether or not any 
Association member has complied with the edicts of 
the Association in these respects. 

Prior to the convening of the hearing today, Mr. 
Doyle spoke to me with respect to certain items which 
he believed, in our Answer, were inaccurate, meaning 
certain of the figures which we set out in our Answer 
regarding positions or purchases on a particular 
day or sales on a particular day, were not accurate. 
And I told him that during the course of the hearing, 
we would undoubtedly get around to this item, and I 
am getting around to it right now. 

I have no way of knowing whether or not Mr. Doyle 
is correct when he says that, ‘‘On page 4 of your An- 
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swer, you [48] reflect a figure of 4,000’’—or what- 
ever it is; I don’t have the indicated inaccuracies. 

Mr. Doyle: I would be very pleased to put them 
on the record right now, if you would like to have 
them. 

Mr. Glavin: Well, this is all right with me. In the 
interest of not extending the record, however, I had 
hoped if you would let me proceed, to make an offer 
of the method that this could be corrected. If you 
want me to make that offer now I will. 

That offer would be that if you indicate to us at 
the conclusion of the hearing wherein you have some 
question as to the accuracy of the figures set out in 
our Answer, that with the indulgence of the chair- 
man, I will undertake to submit a supplemental an- 
swer or an amended answer if such be necessary. I 
don’t at all know whether or not the inaccuracies 
that you refer to are in fact inaccuracies. I don’t 
question your veracity or your integrity, but you say 
you believe that the information that you have was 
taken from our books. The information which we 
have and have put in our Answer was taken from 
our books. I must go on the basis that the informa- 
tion given to me by the firm with respect to positions 
and purchases and sales is accurate. 

What you in essence have done is raise a question 
as to the accuracy of some of these figures, and we 
would be very glad to submit an amended answer if 
you advise us at the conclusion of the hearing there 
are inaccuracies, or they may be inaccuracies. 

Mr. Doyle: Mr. Chairman, may I answer that? 

Chairman Hunter: Yes. 
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Mr. Doyle: Some of these situations, that might 
do. However, in other situations I don’t know that 
they are of that great importance. In other situa- 
tions, though, I think they should be clearly on the 
record at this time, or at least at the time of the 
meeting of this committee, because they affect the 
substance or the alleged markup which we have 
charged. Therefore, I wouldn’t think it would be 
satisfactory at all. 

We would be willing to introduce certain of the 
firm’s records which we have in our possession, that 
is, copies of them, which substantiate the figures 
which we say are inaccurate. Certain of them could 
be examined very readily by Mr. Klein or his attor- 
ney or Mr. Turner at this time, and I am sure they 
could tell us in a matter of a few minutes whether 
or not there are errors in this Answer. 

Mr. Glavin: Well, if the committee wishes to go 
through this, we have no objection. I just hope- 
fully could find an easier way, that if you, outside 
the hearing or at the conclusion of the hearing, indi- 
cated the particular items with some materiality, we 
would check them and we would file within a reason- 
able period an amended answer, if such were neces- 
sary, meaning a correction of the figures were neces- 
sary. 

Chairman Hunter: Well, perhaps we can handle 
this rather quickly, by going back to Mr. Doyle and 
having him point out the errors, to see if we can cor- 
rect them quickly. If we can, we can dispose of the 
problem. 

Mr. Glavin: Fine. Well, that’s all right with me 
to attempt that, Mr. Chairman. 
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Chairmant Hunter: All right. 

Mr. Glavin: I would like to make one general 
comment in this area. Mr. Doyle also pointed out, 
away from figures, that there apparently was a typo- 
graphical error in our answer, wherein we refer, I 
believe, to Mr. Klein as a ‘‘minority’’ stockholder. 
The fact of the matter is that Turner and Klein 
each own, beneficially, 50 per cent of the outstanding 
sceurities of the company, and I state that for the 
record. 

Chairman Hunter: All right, fine. 

We will come back, then, to Mr. Doyle, and have 
him bring up these areas where there is a difference 
in numerical recording. 

Mr. Doyle: Well, I think first we should offer as 
Exhibit No. 7, two pieces. They are a transcript 
of the trading account of the respondent firm in Uni- 
son—copies of the transcript. They have on them 
figures in ink which are clearly not part of the 
firm’s records; they are the position that we have 
computed, based on the figures shown on the trading 
account. 

Could I have it returned, please? 

(The document above-referred to was marked for 
identification and made a part of the record as Ex- 
hibit No. 7.) 

Mr. Doyle: Now, page 3 of respondent’s answer— 
the respondent’s answer is unnumbered, so you will 
have to check that— 

Mr. Glavin: You have our apology, Mr. Doyle, for 
not numbering the pages. 

Mr. Doyle: There is a statement in the second 
paragraph, ‘‘Then again on the 20th it bought stock 
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from a broker at the same price, and on the 28th it 
purchased [52] an accurate of 3,600 shares at 15¢.”’ 

We are unable to find purchases amounting to 
3,600 shares. There is a purchase of 2,000 shares. 

Mr. Turner: From First Michigan? 

Mr. Doyle: From First Michigan. That was the 
only purchase that day, according to this record and 
hte records made from your purchase and sales rec- 
ords at the time of the examination. 

Now, I believe your position record was not 
current, so we are unable to check it against that. 

Mr. Turner: Were we buying it from anybody 
else on that day, do you know? 

Mr. Doyle: No, the only purchase you have is 
2,000 shares at 15%. 

Mr. Klein: What day was that? 

Mr. Doyle: The 28th. Trade day 28th. 

Mr. Klein: I believe there is a thousand shares 
here purchased from another broker on or about that 
time. 

Mr. Doyle: Well, if I may pass this copy of your 
records, Mr. Klein, and ask you to examine it? 

The inked figure is the trade date, Mr. Turner. 
The inked figure we have written in is the trade date. 

Mr. Klein: You see, they wrote the trade dates 
in in ink. 

Mr. Glavin: You don’t have, Mr. Doyle, the blot- 
ters of the firm, do you? 

Mr. Doyle: No, sir. 

Mr. Glavin: The blotters would reflect the actual 
trade date. 

Mr. Doyle: We have copies, and I testified, our 
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copies we made of your blotters show only those 
2,000 shares. 

Mr. Glavin: Well, this you have reflected as our 
trading account. 

Mr. Doyle: That’s right, and it shows only 2,000 
shares. 

Mr. Glavin: But you do not have the copy of 
the blotter with you, is that it? 

Mr. Doyle: We don’t have copies of the blotter. 
I don’t know as that’s so terribly important. 

I wonder if we could have it back? Except it 
does show the inventory of the firm, which I believe 
Mr. Glavin would agree might be a consideration in 
the element of risk the firm was taking in justify- 
ing a markup after it has been computed. 

Now, if I could refer you to the last paragraph 
[54] on the same page, you are speaking of 4,490 
shares which were sold in addition to the 8,340 shares 
purchased from First of Michigan. Actually, we 
don’t agree with that figure, but I don’t know as 
it is too important to go into here. We have it at 
3,490, but you go on, ‘‘All except 200 of which hav- 
ing been purchased at 15g or above.’’ 

Of those shares, we can find no record of your 
paying more than 15. 

Mr. Turner: No, that’s true. 

Mr. Doyle: You agree with that? 

Mr. Turner: Yes. It should have ended there, 
before, ‘‘or above’’. We never paid more than 14% 
for the stock. 

Mr. Doyle: If I could refer you to page 4, you 
say, ‘‘At the date of the purchase of the block of 
8,340 shares, it had a long position of 4,655.’’ 
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We have your long position at 3,280. I would 
like to say that this is computed on the exhibit which 
I have offered in evidence. 

Mr. Turner: You go all the way back from the 
previous month in computing those? 

Mr. Doyle: Yes. If I could refer you to page 
9, the bottom of the page, as to items 28 through 
33, [55] 1,100 shares sold at 644 on 1-24, the respond- 
ent firm made no purchases of this date. What 
then is the basis of cost for determining the mark- 
up? 

If I can refer you to this exhibit, you will find 
that you made two purchases on that date—I am sor- 
ry, I would have to introduce the exhibit on that, 
for Bowling, as Exhibit 8, a two piece exhibit, which 
again is our copy of the trading account of Strath- 
more Securities in National Bowling, Exhibit No. 8. 

(The document above-referred to was marked for 
identification and made a part of the record as 
Exhibit No. 8.) 

Mr. Glavin: The record should show with respect 
to this Exhibit 8, that the record is apparently a 
photocopy of the trading account of Strathmore Se- 
curities as to its transactions in that trading account 
in National Bowling Lanes. Everything that ap- 
pears on the face of the record represents entries 
made by Strathmore Securities or its employees ex- 
cept, I take it, the penciled notes reflecting the 
trade dates. 

This trading account is on a settlement date basis, 
so that the dates in ink as you referred to, Mr. Doyle, 
before, are dates of settlement which are entered 
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in the entires [56] against those dates, were made 
by Strathmore or its employees. Now, the dates re- 
flected in pencil are dates which have been deter- 
mined by you and/or Mr. Coster as trade dates, and 
my only explanation is that there may very well be, 
as to some of those items, that the trade date, since 
frequently the settlement date covers two days or 
more on occasions, that the— 

Mr. Doyle: Covers four days, Mr. Glavin. 

Mr. Glavin: Well, it is four days apart, but it 
might cover two days or three or four days of trad- 
ing, as the case may be. The point is that you have 
entered— 

Mr. Doyle: I don’t understand that statement, 
Mr. Glavin. 

Mr. Glavin: Well, did you enter the dates which 
appear in pencil on this? 

Mr. Doyle: Yes, we did. 

Mr. Glavin: So you calculated from the settle- 
ment date— 

Mr. Doyle: The normal settlement dates. 

Mr. Glavin: —what the normal trading date for 
that would be. 

Mr. Doyle: Yes, and we assumed that they were 
using the one which is standard throughout the in- 
dustry, [57] which is four days, not two days. Is 
that correct? 

Mr. Turner: We use four days, that’s right. 

Mr. Doyle: Four days, that’s exactly right. 

Mr. Glavin: I am only attempting to explain what 
appears to you as differences in the figures reflected 
in our answer as to certain of these transactions, 
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explain what may be the explanation, or give what 
may be the explanation, and it would appear to me, 
not being a bookkeeper, but still knowledgeable of 
how books are kept, that the trade dates that you 
have entered here may not in fact be the actual 
trade dates against— 

Mr. Doyle: Well, may I say, there is a very sim- 
ple situation to look it up, Mr. Glavin, without taking 
all of our time here. Why don’t we have Mr. Tur- 


ner— 
Mr. Turner: Check it out? 
Chairman Hunter: Here is a calendar. 
Mr. Doyle: It is a very simple matter, Mr. Glavin. 
Then you would agree? 
Mr. Turner: It would have to be; this calendar 


isn’t wrong. 

Mr. Doyle: I didn’t think it was very much [58] 
to make anything of in that situation at least. 

So that we have two purchases, 100 shares each, 
at 5 and 514. At 5, the markup is 25 per cent over 
the cost; at 514, it is 19.1 per cent over the cost. 

I would like to emphasize that when I use a per- 
centage like that, I am speaking of the markup, not 
a justification or non-justification for the percentage 
takein. I am giving a percentage figure. 

Chairman Hunter: Is that all? 

Mr. Doyle: That’s all I have. 

Chairman Hunter: All right, let’s go back to 
where we were, and have Mr. Glavin continue in re- 
lation to the respondent’s answer. 

Mr. Glavin: Fine. In order that it doesn’t get 
lost in the shuffle, I would like to comment at this 
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time that with respect to Mr. Doyle’s statement that 
I did know that he was going to inquire of Eastern 
Securities and Greene, with respect to their trans- 
actions, I do believe that there was some discussion 
at the time of the early June meeting in Mr. Doyle’s 
office, the sum and substance of which, as I recall 
it, was that Mr. Doyle said that he might make in- 
quiry of some of these other firms. 

Nothing that I said initially was meant to imply 
[59] that this observation was not made by Mr. 
Doyle, that my firm, Mr. Crow or myself, received 
copies of the replies to communications from Mr. 
Doyle, the replies received from these respective 
firms, which replies have been introduced here in 
evidence, and my own recollection is that I never saw 
the documents before until they were introduced 
here as exhibits. However, I don’t question the ver- 
acity or integrity of Mr. Doyle at all. As a matter 
of fact, I think it is necessary that it be said for the 
record, I have high regard for Mr. Doyle, not only 
for his veracity, but integrity and ability, and I 
have had some experience with others in the Na- 
tional Association of Securities Dealers in similar 
positions over a long number of years. 

But getting back to the outline that I said that 
I would follow— 

Mr. Doyle: Vell, could I answer that, please? 
May I say that the record should clearly—I am sure 
it clearly states what I said before, was that the in- 
formation was relayed to Mr. Crow, and not Mr. 
Glavin. Mr. Crow, being Mr. Glavin’s associate, 
and also a gentleman who was present during the 
original meeting. 
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Mr. Glavin: You mean, Mr. Doyle, that the let- 
ters, the responses which you received from Eastern 
and— 

Mr. Doyle: No, no. There were certain open 
items in connection with the Regulation T violations, 
which you agreed to check on. 

Mr. Glavin: Right. 

Mr. Doyle: Mr. Crow telephoned our office and 
gave us that information, and at that time he was 
furnished information concerning the transactions, 
and he took it down over the telephone. I read it off 
to him, waited while he wrote each item down. So 
you were fully on notice, Mr. Glavin, or at least Mr. 
Crow. Perhaps he didn’t tell you. 

Mr. Glavin: Well, I don’t doubt this at all I 
still repeat, I have no knowledge. I would not have 
asked for copies of these if I had any knowledge 
of it. 

Mr. Doyle: I only objected—not for having a 
copy, but only for your statement that I seemed to 
be going around in devious ways. I am sure that 
you will agree that we laid everything on the table 
to you, Mr. Glavin. 

Mr. Glavin: I think it was a very frank discus- 
sion. 

Mr. Doyle: Thank you. 

Mr. Glavin: I did not recall ever hearing that 
you had made the inquiry, and what you got, and 
to this day I did not know. So all I conclude is that 
I am on notice [61] that my firm and people there- 
in are not any more perfect than maybe any other 
association or organization or firm might be. We 
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all make mistakes, and apparently that’s one. I 
was not informed of this. 

So there is no implication, I hope, drawn from 
that statement I originally made. 

I would just like to point out that after that meet- 
ing, and of course after our answer was in, we had 
discussions, Mr. Klein, Mr. Turner and myself, as 
to—‘‘Well, here the Association has alleged viola- 
tions, principally in the markup area.’’? The con- 
clusions reached in these discussions were that we 
felt, that is, I as the counsel, and they individually 
and representing their firm, felt that notwithstand- 
ing the position as further elaborated by Mr. Doyle, 
the firm did not think, taking all of the elements 
into consideration and all of the facts into considera- 
tion, that it had indulged in connection with its re- 
tail sales in excessive markups in either of these 
situations. Notwithstanding that, but impressed by 
your view, principally in the area of cost being a 
prime determinant of a markup, I advised the firm 
that in addition to taking into consideration facts 
regarding the market, and whether or not a market 
was a bona fide market, facts to determine whether 
or not it was a representative [62] current market, 
that they could never rest alone on their determina- 
tion in this area, but that they should also take into 
consideration, notwithstanding their being convinced 
that there was a representative current market 
against which they would be rightfully entitled to sell 
the stock, that they ought to reconsider their policy 
—their ‘‘profit policy’? is the way that I put it to 
them—and accordingly reduce, in any and every 
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instance, what that actual profit would be on any 
transactions. 

I did not at that time tell them, which was in June 
at the time we filed the answer, that I was going to 
do that which I had then planned and still plan. 
and will do today, which is, come forward and re- 
quire that the firm give me a breakdown of all of its 
transactions in these two securities for the subse- 
quent two months, meaning July and August, months 
following our answer. This, with me really being a 
little tricky with my client, I felt. In any event, 
about 10 days ago I told them that I was going to 
strongly recommend to them that they come in 
here—I told them and I did recommend to them 
that they come into this hearing equipped with 
information as to what they had done subsequently, 
notwithstanding—-I repeat for emphasis—that they 
felt at the time they engaged in these Unison and 
Bowling transactions, that [63] they were acting 
in accordance with the fair standards of the NASD. 

Mr. Klein got to work on it, and others in his 
firm, and they requested, since they had not retained 
the pink sheets, quotations from the Quotation Bur- 
eau, which were received I am told within the last 
couple of days. Mr. Klein has the basic informa- 
tion with respect to transactions by this firm in 
Unison and Bowling for the last two months, and 
so does Mr. Turner in part, and we have not had 
the time to prepare a schedule, which I hoped that 
we would, to submit so that the committee could con- 
sider just what we have done since this time, since 
the time of the complaint and our answer. 
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I would like at this time to move forward and 
ask Mr. Klein to present to the committee, at least 
in summary fashion—and then of course he would 
be available for any questions—what the facts are 
regarding the transactions in Bowling and Unison by 
Strathmore, during the preceding two months, mean- 
ing July and August. 

Will you, Mr. Klein, go forward? 

Mr. Klein: Well, Mr. Chairman, since the allega- 
tions here in the markup area are based on cost and 
averaged, I did the same thing here in both instances 
of Unison and National Bowling, and for the months 
of July and [64] August, in Unison, we show an 
average markup slightly in excess of 9 per cent. 

In the area of National Bowling, for the same 
two months, we show as of August slightly better 
than 6 per cent, and as of July 5.4 per cent. This 
is the markup taken above cost. Now, these are 
averaged the same as the committee or the secre- 
tary arrived at their averages. 

I would like to deviate from this point just for 
a second, and get back to one area that you inter- 
jected, Mr. Chairman, and that was with reference 
to our salesmen. We did counsel with the sales- 
men, I have a copy of it here. We have the copy 
from each salesman, and they are a matter of record 
in our office. 

At the time the complaint was received by Strath- 
more, we sat down with the individual salesmen and 
went over the situation, because each complaint was 
mailed to the person so named by certified mail. 
And if you will just bear with me for a second, it 
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won’t take long to read this, so that you can see 
that we did sit down and counsel with the individual 
men as named. 

Chairman Hunter: Mr. Klein, let me say this, that 
I for one member of the committee, am willing to 
accept both points, Mr. Glavin’s point that the sales- 
men were counseled, [65] and secondly, that in re- 
lation to the market, your markups, based on cost, 
have been radically reduced. 

What I would like to do is have Mr. Glavin con- 
tinue. I think both points are good, and let’s make 
the points and move on with the defense. 

Mr. Glavin. I think, Mr. Chairman, if you will 
permit me however, I would just like to make clear 
for the record that Mr. Klein was referring to state- 
ments, written statements which were. signed by each 
of the salesmen who we have referred to here, which 
I think he was on the way to read into the record. 
I don’t think that that’s necessary. 

Chairman Hunter: If you would like to have them 
part of the record, why don’t you make them an 
exhibit, if you would like to, and they will be in 
the record? I am interested in saving time. We 
understand your points. Two points have been made, 
both of which are germane, corrective action, and 
that the salesmen were counseled. Fine. 

Mr. Klein: Well, if that’s acceptable to the com- 
mittee, then I see no reason for enlargement on it. 

Chairman Hunter: Fine. 

Mr. Glavin: Then, Mr. Chairman, and members 
of the committee, I would just like to go forward in 
one other area, and ask Mr. Turner to explain the 
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facts and circumstances [66] with respect to the 
purchase of the Unison block of stock, and the policy 
of the firm then existent with respect to the sale of 
that, which if you will recall was a block of some- 
where in excess of 8,000 shares, which was stock 
which had been overhanging the market for some 
time, and which was stock which, as we state in our 
answer, if it had not been purchased by Strathmore, 
it may have found a home, so to speak, at Lord knows 
what price below the factual purchase price that 
Strathmore paid. 

Mr. Turner is, as you know, vice president of the 
firm, and an owner of half of its outstanding securi- 
ties, and essentially is the one in charge of the firm’s 
trading and retail activities. 

So Mr. Turner, would you go forward and state 
the facts, and whatever else you wish to state, re- 
garding the transactions? 

Mr. Turner: Well, Mr. Chairman, and members 
of the committee, to give you a brief rundown on 
the history of Strathmore Securities, we have been 
in business for approximately four and a half years. 
Now, we run principally a retail house. We do some 
wholesaling, but very, very small. 

Our principal business is with retail accounts, 
and we do everything we can to protect these mar- 
kets. I think [67] that the members that are houses 
in the city can verify that we do run good markets. 
In other words, what our bids are, we will buy stock 
at. 

Now, getting to this Unison block, which seems to 
be the biggest thing in contention here, it is true that 
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they had notified us that they had some stock to 
sell. We didn’t know how many shares exactly, there 
were different figures at different times. Actually, 
the block that they were talking about, I wasn’t 
sure that the block was even tradable stock. 

Now, they had an attorney, informed me that it 
was tradable stock and everything else, and I still 
tried to avoid buying this block of stock, for the sim- 
ple reason that this company out of underwriting 
priced to the public in the underwriting at a $1.50 
a share. Now, we had been running a very orderly 
market in the stock at 154-7% at the time, the first 
of February, as the sheets and our trades will show. 

Now, we were buying stock at the bid, and we were 
selling stock on our inside asked. We were not the 
only broker selling the stock, but frequent times, as 
it shows here, we were the only broker in the sheets. 
We maintained and protected the stockholders that 
were in it. 

It finally came down the line, when they got us on 
[68] the tape, and basically, I can read these things 
to you, but what it meant was that First Michigan 
came over the tape and they said that if this block 
of stock—and they gave the position, 8,340 shares 
of stock—was not purchased, that they were going 
to go into the Pittsburgh newspaper and offer the 
stock at a dollar a share. 

Now, I had to come down to the decision, if you 
bring the stock down to 90 cents bid or a dollar bid, 
and $1.50 asked, or something like this, I mean, you 
shake up a whole market. Now, we had been run- 
ning an orderly 154-%. So basically, when they of- 
fered the stock, 8,300 shares, at a dollar, I couldn’t 
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find a buyer—I mean, immediately. I talked to an- 
other broker in town, I said, ‘‘Would you like to buy 
it? No.’’ 

So rather than tear the market down, shake up the 
equity that the other stockholders had in it, it was 
not a true reflection of the company that all of a sud- 
den it should go from 1% bid to 90 cents or a dollar, 
this was not a true reflection or what was going on 
with the company, it was just somebody that had a 
big block of stock. 

So I bid them 90 cents for the stock, and he said, 
‘All right, I will sell it.’? I think he said he would 
go back to his people and find out if they would take 
90 cents. 

So now we have got the block of stock, 8,300 
shares, that we purchased at 90 cents. I forget our 
position at the time, but I think it shows that we 
were roughly 3,000 shares long? Did you correct it 
to something like that? 

Mr. Doyle: That’s about it. 

Turner: Now, this gives us some 12,000 shares 
of stock, or 11,000 to 12,000 shares of stock. It is 
difficult to explain to salesmen, and it is difficult to 
explain to a customer that may own 600 or 700 
shares of stock, all that happened here, and say, 
‘““Now, we have got the same kind of company, but 
now we are quoting the stock at a dollar a share.”’ 

So instead of doing that, I offered the stock to 
the public, to stockholders, at the bid side of the 
market. That’s actually the sum and substance of it. 
I felt that by protecting the market, by buying a 
block of stock like that—and we bought stock, con- 
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tinued our bid at 154, even bought stock at 154 from 
First Michigan Corporation again, didn’t go down 
and try to hedge with them, say, ‘‘We will give you 
114, 1%4.’? We bought the stock at 15g; that block 
wasn’t as big. Mr. Doyle points out, that was a 
2,000 share block. 

But rather than shake up the market, kill the 
[70] equity in the stockholders’ hands of the stock, 
we continued to buy stock, we were buying stock at 
15@, retailing it at 154. Of course we were retail- 
ing against this block that we purchased at 90 cents, 
I will agree with you, and there is no other way to 
put it then that in this transaction the firm made 
money. But the reason that the stock was not bought 
down, the price of the market was not bought down, 
was to protect the equity of the stockholders, not 
to make a profit for the firm necessarily. It was to 
protect the equity of the stockholders. 

Because we are basically a retail house and not a 
wholesale house. If I could have wholesaled that 
stock, I will tell you this, the honest to God truth, 
I would have wholesaled that out at 95 cents a share. 
I looked around for buyers of the stock at that 
figure. If I could have wholesaled this stock out to 
a broker, I would have sold it. 

The true reflection of the market at the figures 
of 154-7 was put in there when the stock came out 
of underwriting at 114, in my opinion. The stock 
was not underwritten by us, but we did some of the 
stock in the selling group, and any time that we put 
a stockholder in a stock, we try to protect his in- 
terest in the stock. That’s why we continued to be 
in the Unison market. 


[71] 
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Now, at times, we were the only broker there. We 
were there to support the customers and support the 
market. That’s the basis on this block of 8,300 
shares. 

Now, the wires here, I can read these wires to 
you if you want to put them in the record. They are 
right in here, and they point out—they mention that 
they are going to advertise it in the Pittsburgh 
papers, so forth and so on. You can imagine, if they 
had put that ad in the paper and advertised it in 
the Pittsburgh paper, that would have shot that mar- 
ket something terrible. 

Chairman Hunter: Do you want to read us that 
one wire? 

Mr. Turner: I would, yes, sir. 

Chairman Hunter: Then it will be on the record 
without using exhibits. 

Mr. Tumer: This is a TWX, 2-18-63, 9:55 a. m.: 

“‘Strathmore Securities, Inc. Good morning to 
you. 

“Pittsburgh, Pa. 

“Can I have your size on the Unison Electronics 
Corporation? Go ahead. 

‘‘Minute’’—this is from First Michigan Corpora- 
tion, 2-18-63. 

‘8.340 shares. Go ahead.’’ I am asking him his 
size of the market, he is giving me 8,340 shares. 

“‘Second. Can pay 90 cents for 8,340 Unison Elec- 
tronics. Go ahead. 

“‘T am sure it will be okay. Couple questions. I 
understand you will want delivery in 100 share cer- 
tificates, is that correct?”’ I had notified him that 
I had wanted delivery in 100 share certificates. 
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“And is there a transfer charge for this? 

“* Also I believe some of the certificates read ‘Uni- 
son Electronics,’ others read ‘Unison Products’. Go 
ahead, please. 

“We don’t know the difference’’—I am coming 
back now, Strathmore comes back, ‘‘We don’t know 
the difference, but delivery is requested in your 
street name.’? We then requested delivery in the 
street name. ‘‘Go ahead.’’ 

“<Any specifications as to denominations? 

‘We want 100 shares. 

“Right.”? After which they have, “Delivery in 

100 share certificates in your street name, go ahead. 

“Okay, will get in touch with branch office and 

will okay with transfer agent as to charges and be 


back to you; thanks for call, go ahead. Bye.’’ 
Then I come back, ‘‘You will get back to me, con- 
firm the trade. 


“Right. 

‘“‘Okay.”’ And then as I say, then First Michigan 
comes back and as I say: 

“T am 99 per cent shorts. Okay. 

“All right, fine; see you later. 

“Good day to you, sir. Go ahead.’’ 

Now, this is on 2-15-6. And this is the wire in 
reference to the newspaper, this is dated at 4:00 
o’clock, 2-15-63: 

“Strathmore Securities, Inc. Good afternoon, go 
ahead. 

“First of Michigan Corporation. 

“Any action yet on the block of Unison Electron- 
ics. Go ahead.”’ 


96 
Discussion. 


And Strathmore comes back: ‘‘Mr. Turner nor 
Mr. Klein are available at the moment. Can I have 
one of them give you a call? Okay, go ahead.’’ 

Then First Michigan: ‘‘Well, I thought I had 
better pass along this info’’—this is First Michigan 
coming back—‘‘the customer says he is going to run 
an ad in the Pittsburgh papers offering this stock at 
$1 if he doesn’t get [74] any action. I am merely 
relaying the message, of course. I do not want in 
on any conversations your man had with the cus- 
tomer, but this is his intention at this time. Please 
pass this along. 

“‘Thanks. Go ahead or bye.’’ 

Strathmore then comes back: ‘‘I can understand 
your position. Will relate your message to him when 
be steps in and am sure some immediate action will 
be taken. Thanks very much for the call. 

‘*4 good weekend to you, sir’’—this is on a Fri- 
day. 

‘‘Same to you, thanks, bye.”’ 

In other words, it came over the TWX, and this is 
the truth, I really honestly feel that they would have 
went in and offered the stock in the newspaper at 
a dollar a share, and they would have killed my 
market. 

Chairman Hunter: Mr. Glavin, I presume that 
you are somewhere in your outline. Would it be 
easier if we asked questions as you went along, 
rather than withhold all questions until the end? 

Mr. Glavin: Well, no, I think, Mr. Chairman, 
that’s exactly what they have been doing. 

In other words, as I discern what’s going on, 
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[75] rebuttal] in a sense is being indugled on the 
direct case. That’s fine with me. 

I have very little more to do, I only have in mind 
asking Mr. Turner one or two more questions. 

Chairman Hunter: Well then, why don’t you 
finish first? 

Mr. Glavin: Fine. 

Chairman Hunter: All right. 

Mr. Glavin: Mr. Turner, you have heard some 
statements with respect to the amount of commis- 
sion that you pay salesmen, or more specifically, the 
amount of commissions that were paid in connection 
with transactions in Unison and Bowling, and you 
have also noted that on one or more of the schedules 
which have been introduced by Mr. Doyle, that there 
is some reference thereon made to the apparent 
amount of commissions paid to salesmen in connec- 
tion with these transactions. 

Also, you may recall that Mr. Doyle said that he 
wasn’t sure, and if he isn’t and he doesn’t know, 
then the committee isn’t sure and doesn’t know, 
what the basis for your salesman’s commission is, 
how you arrive at it. 

I therefore would like you to set out the current 
and that same policy which existed during the peri- 
od covered [76] by the transactions set out in the 
complaint, here, in Unison and Bowling, and the 
policy of the firm with respect to the payment of 
commissions to salesmen. 

Mr. Turner: Well, we pay commissions, Mr. 
Chairman, and the committee, we pay commission 
approximately 50 per cent of the gross commission. 
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If we get a stock that fluctuates, we take it at the end 
of the month, what we traded the stock for, what we 
bought and sold it for, and we figure the commis- 
sions from that. 

We pay our commissions once a month, the sales- 
men draw to it until the end of the month, they draw 
weekly, most of them, or the majority of them, 
draw weekly, and we pay commissions once a month. 

Is that the point that you make? 

Mr. Glavin: Yes. 

Mr. Turner: Now, I would like to defend, if I 
may, some other action here. Rather than keep go- 
ing back to this block of stock, maybe we might as 
well finish with it. Does anybody have any ques- 
tions to ask with reference to this block of stock 
bought from First Michigan Corporation? 

Mr. Humphrey: Yes, I have. 

Chairman Hunter: Mr. Humphrey? 

Mr. Humphrey: You said that you tried to 
[77] wholesale this block at 95 cents. I just won- 
dered how many firms you called, and how long you 
did try to wholesale it. 

Mr. Turner: Well, the principal one I called was 
Gateway Stock & Bond, because they were maintain- 
ing a market in the stock also at the same time, and 
the figures that they were in the sheet at at that 
time were the same figures as we were. I talked to 
them, and I talked to probably one or two other 
brokers who escape me. Principally, the best 
broker that you can talk to on a situation like this 
is one who is in the market already. And actually, 
the only one that was actively retailing the stock 
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was another broker here in the city, Gateway Stock 
& Bond. 

One thing that we all have to realize here, as 
brokers, now, many of you are over the counter 
brokers, Mr. Humphrey is an over the counter 
broker, the rest of you gentlemen I understand are 
Board. Mr. Lear, I understand, at one time was 
over the counter. 

It takes time to get a company seasoned. I mean, 
when you bring a stock out, just because you happen 
to be the only broker when you bring it out, in it, 
or maybe there is only one or two brokers, doesn’t 
mean that company can’t go and become a big win- 
ner and make money for people. Now, it just so 
happens that we are talking about a little company 
[78] here, Unison Electronics, that is coming along 
very nicely, and it doesn’t have a tremendous amount 
of brokerage support behind it, because the com- 
pany of course is a low priced security, and it has to 
be seasoned before it will get the appreciation of 
other brokers. 

It is a difficult stock to wholesale at a time when it 
isn’t making an awful lot of money. Now, it is 
getting to a position now where it is getting into a 
position at the levels that it is trading at, that it can 
be wholesaled to brokers. But we all know the diffi- 
culty that you run through with a company, and we 
know how you have to work and maintain the market 
until it catches on with the brokers. 

Mr. Humphrey: But you did try to wholesale 
that to Gateway? 

Mr. Turner: Yes, sir. 

Mr. Humphrey: On the afternoon of the 18th? 
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Mr. Turner: The firm was not—I want to state 
this, in all honesty, the firm was not trying to make 
its money with this transaction, the firm was trying 
to protect the market in this transaction. That’s the 
only reason we bought the stock. 

Mr. Humphrey: But you bought it in the after- 
noon? 

Mr. Turner: We bought it that next morning, 
Monday morning, sir. Friday was the statement, 
or the TWX statement that I read in reference to 
the advertising in the paper. 

Monday morning we bought the stock. Actually, I 
feel that—I don’t know, for the record, but I feel 
we didn’t have any trades in it the day we bought 
the stock. Iam pretty sure we didn’t. 

Mr. Humphrey: On Monday you felt that you 
could not wholesale it, on Tuesday you retailed it 
out? 

Mr. Turner: I think we started retailing it on 
Tuesday or Wednesday. 

Mr. Humphrey: Tuesday, I believe, the next day. 

Mr. Turner: Tuesday. We were actively buying 
at the current 156 price Monday, when we did 
purchase that block at 90 cents, and of course we 
were actively buying at our bid price of 15 on Tues- 
day. 

Mr. Humphrey: Was there any other firm you 
called outside of Gateway? 

Mr. Turner: I think there was one or two, but 
I don’t recall right now. The principal one of 
course would be Gateway, because they were main- 
taining a market [80] themselves in this stock. 
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Mr. Humphrey: Fine, Mr. Chairman. 

Chairman Hunter: Mr. Burt? 

Mr. Burt: One question in connection with this 
trade that you mentioned here about the 50 per cent 
arrangement with your salesmen. I notice accord- 
ing to the figures that we had here, that you still 
continued to give them the %, which is 50 per cent 
of the bid and asked which was showing. 

Were they apprised of the fact that this block 
was alow cost block? I am just curious as to wheth- 
er any of the salesmen would think that they would 
be entitled to a better break that 1244 cents when 
the firm is making 70 cents? 

Mr. Turner: They were appraised that we bought 
a block of stock, and we bought the stock under the 
market price. They were not appraised of the price. 

Chairman Hunter: When did you tell them this? 

Mr. Turner: I guess it was Tuesday. Monday or 
Tuesday. 

Chairman Hunter: Tuesday morning? 

Mr. Turner: Monday morning or Tuesday morn- 
ing. 

Chairman Hunter: Did they know that the block 
was overhanging the market previously? 

Mr. Turner: I would say no to that. They did- 
n’t have any recollection of it. 

I was hoping that this block would, like disappear, 
and not actually be overhanging the market. 

Chairman Hunter: So the men didn’t know it 
was? 

Mr. Turner: No, I don’t believe they did. Do 
you? 
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Mr. Klein: No. If I might interject this, this 
is an area where you are going to have to deal a 
bit with supposition, because you don’t know what 
the trader might have said at some time to some of 
the men. 

Chairman Hunter: As far as you know. 

Mr. Klein: To our knowledge, no, though, they 
didn’t know. 

Chairman Hunter: Did you have a sales meet- 
ing on the stock after you bought it? 

Mr. Turner: Not that I can recall, Mr. Hunter. 
We just told them we bought a block of stock under 
the market, and rather than to run the market down, 
we were going to run the stock out the retail side 
and support the market, that we were going to buy 
and sell at the bid [82] side, 156. 

Mr. Burt: Mr. Turner, is there any significance 
whatsoever to the fact that you had retail sales on 
the 13th, 14th, 15th, 19th, 20th, 21st, and yet on the 
day you bought this, there were no retail sales to 
customers at all? 

Mr. Turner: I think because the day that we 
bought it, the 18th, I wanted to stay completely away 
from the market, for the simple reason I didn’t 
know what I was going to sell the stock at. 

To tell the honest to God truth, I didn’t know 
what I was going to do, whether I was going to 
break the market down, or whether I was going to 
continue to operate on the current prices. 

Chairman Hunter: Were the men told not to 
retail stock on the 18th, then? Did you say that 
you were not filling orders on the stock on the 18th? 
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Mr. Turner: On the 18th, I wasn’t going to do 
anything on the 18th, correct. 

Chairman Hunter: Who underwrote the stock 
originally? 

Mr. Turner: Gateway Stock & Bond. 

Chairman Hunter: And are they a principal 
[83] market for this stock? 

Mr. Turner: Yes, sir. 

Chairman Hunter: Why don’t they appear in 
the pink sheets? 

Mr. Turner: Well, they go in and out of the pink 
sheets, as it can show on these schedules. 

I would rather have them answer it, to tell the 
truth, Mr. Hunter. 

Chairman Hunter: You don’t have to answer un- 
less you happen to know. 

Mr. Turner: Really, I don’t know. 

Chairman Hunter: The exhibits indicate that 
they were not in the pink sheets during the time in 
question. 

Mr. Klein: It still is spasmodic, their appear- 
ance through July and August. 

Mr. Turner: Yes, they are in and out. 

Chairman Hunter: They were not in during the 
period, though, obviously, isn’t that. correct? 

Mr. Turner: Right, they weren’t in in Janu- 
ary, they weren’t in in February, they weren’t in in 
March. 

Chairman Hunter: Was this insider stock? 

Mr. Turner: I would have to check records on 
this. This was somebody that originally bought 
the issue, [84] I believe, five years ago, before the 
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company ever went public. I mean, like five years 
before it ever went public. 

And with a stock split in reference to going pub- 
lic, and one thing and another, anyway he wound 
up with about—lI think he even had more shares, but 
this was a block that he was selling, I think there 
was actually two or three that were selling like 
that. 

Chairman Hunter: Where is the company lo- 
cated? 

Mr. Turner: In Grand Haven, Michigan. 

Chairman Hunter: Have you visited the com- 
pany? 

Mr. Turner: I did, sir, yes. 

Chairman Hunter: So that you are the source of 
information to the salesmen on the company? 

Mr. Turner: Yes. 

Chairman Hunter: Is the company profitable? 

Mr. Turner: Yes, making money now. Last 
year, the fiscal year showed a loss of about $20,000, 
but the maximum amount of this was on the basis 
of going public expenses, and one thing and another. 
The first six months of this year, the company in- 
forms me that they are operating in the black. 

Chairman Hunter: Does Gateway follow the 
company? 

Mr. Turner: Very closely. 

Chairman Hunter: Do they have a man on the 
Board? 

Mr. Turner: No, I don’t believe they have a man 
on the Board. I am not sure of that, but they do 
follow it closely. 

Mr. Lear: Mr. Chairman. 
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Chairman Hunter: Mr. Lear. 

Mr. Lear: How did you arrive at this 90 cents? 
What made you come up with this figure? 

Mr. Turner: Well, they offered it at a dollar, 
and I bid 90 cents. 

Mr. Lear: You just picked that out of the air? 

Mr. Turner: This was the old trading blood 
getting in there. I mean, if they are going to offer 
it at a dollar, I figured it couldn’t hurt anything by 
bidding them 90 cents. 

Mr. Lear: Well, tell me, what do you think would 
have happened had they started to feed it out 
through Greene & Company, or Eastern Securities, 
who did trade or did appear on the sheets during 
this period of time at 1542 What would you have 
done? 

Mr. Turner: I would have—in fact, this is what 
I hoped they were going to do. 

Chairman Hunter: There was nobody else on the 
sheet. 

Mr. Lear: Wasn’t Greene and Eastern on the 
sheet? 

Mr. Glavin: Not at that time? 

Chairman Hunter: No. 

Mr. Turner: But to follow what Mr. Lear just 
mentioned, I figured that what they would do is 
they come in every day with 300 or 400 shares 
direct to us, and I would much have preferred to take 
it this way. 

Mr. Lear: Would you have paid 154? 

Mr. Turner: Absolutely. 

Mr. Klein: There is evidence of that later on 
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in the month, we did buy stock from them at 1%, 
additional stock, from the same source. 

Chairman Hunter: Were you surprised at the 
ability of your men to retail this stock at the 1% 
level? 

Mr. Turner: Well, it is a good buy. In other 
words, I wasn’t surprised, because we maintained 
the market, and they were shown that we main- 
tained the market by buying stock at 15g. 

They had a customer that wanted to sell, we 
took him out at 156, while we were still retailing the 
stock at 15%. 

On a position like that, the salesmen feel that the 
customer is getting a very good buy, and of course 
he is enthusiastic to that point, and will retail it. 

Chairman Hunter: So were you confident that the 
salesmen could retail the stock on this 15g basis? 
Is that why you set the price there? 

Mr. Turner: Well, no; as I mentioned before, I 
didn’t honestly know whether I was going to lower 
the market or whether we would lower the market, 
or whether we would continue to maintain it. 

I felt, as I mentioned before, that by keeping the 
market there, we were protecting the equity in the 
stockholders. 

Chairman Hunter: Did salesmen indicate to you, 
on Monday, that they could handle a block of this 
stock? 

Mr. Turner: No. In fact, I think if they had 
known the size, it would have scared the hell out of 
them. Because I’ll tell you the truth, it sort of scared 
me. I would have much preferred to take the stock 
at the bid of 15, over a span of time. 


[88] 
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Chairman Hunter: You mentioned in your com- 
mission schedule, at the end of a month, you deter- 
mine what has been made in a particular stock, and 
then go back and adjust commissions if they are out 
of line? 

Mr. Turner: Yes, sometimes we do, right. 

Chairman Hunter: Was that done in this case, at 
the end of the month? 

Mr. Turner: No. No, this stock is not a—what 
you would really refer to as vibrating to any great 
extent. I mean, it stays pretty much the same level. 

Mr. Klein: It is a pretty constant market insofar 
as the bid and asked is concerned, and then the sales 
activities are rather spasmodic. It isn’t a real active 
situation. 

Chairman Hunter: You were in effect a sponsor 
in the market. Your volume here indicates that your 
firm was basically recommending the stock. What 
percentage of the total firm’s business during this 
period do you think was in this stock? 

Mr. Turner: I would say small. I wouldn’t say— 
I would have to check. What do you think? 

Mr. Klein: It is minor. 

Mr. Turner: It is minor. 

Chairman Hunter: By ‘‘minor’’— 

Mr. Klein; Well, I mean, if you are talking dollar 
volume or shares, in comparison with the sales 
activities that existed in other situations— 

Mr. Turner: I would say it would be no more 
than 10 per cent of the volume. 

Mr. Klein: That’s a pretty good estimate. 

Mr. Turner: That may be high. 
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Mr. Lear: Mr. Chairman. 

Chairman Hunter: Yes. 

Mr. Lear: Do you handle retail sales, Mr. Klein? 

Mr. Klein: Personally? 

Mr. Lear: Yes. 

Mr. Klein: No, not too active. 

Mr. Lear: How about you, Mr. Turner? 

Mr. Turner: Yes, sir. 

Mr. Lear: JI notice in looking over this list of 
salesmen, that only on one occasion, really quickly, 
do I note that you retailed any of this stock during 
this period of time, and that Mr. Klein’s name does 
not appear at all. Is this indicative of the fact that 
you two fellows, as managing owners, didn’t feel 
that you wanted to [90] get involved in the stock? 

Mr. Turner: Not at all. I have got a lot of that 
stock out, Mr. Lear. 

Mr. Lear: Well, this seems singularly peculiar 
that with this volume during this period of time, 
and so forth, that you sold, I think it was 100 shares 
—yes. Are the other Turners related, too? 

Mr. Turner: Yes, brothers. 

Mr. Lear: I notice they both appear, but you 
only appear on 100 shares. 

Mr. Turner: Well, to explain that, there is no 
reason. It isn’t because I don’t like the company, 
don’t misunderstand that. I have, you know, many 
other duties. I don’t do as much retailing, near 
as much retailing, as some of the salesmen. 

Chairman Hunter: Do you want to take a five 
minute recess at this point? 

Mr. Glavin: Thank you, Mr. Chairman. 

(Short recess.) 
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Chairman Hunter: We will call the meeting to 
order. 
Mr. Lynch, you had a question of Mr. Turner? 


[91] CROSS EXAMINATION of AULDUS TURNER 
by Mr. Lynch: 

Q. Mr. Turner, when you tried to get a wholesale bid at 
95 cents, was that on an all or nothing basis? Or any part 
of it? A. I would have done any part up to 2,000, 3,000, 
4,000 shares. I wouldn’t do it for 100 or 500, something 
like that. 

Q. This represents a very small part of your business 
during this time. The other stocks that you are trading in, 
did you trade on the same basis that you traded Unison 
and National Bowling? A. Well, some of them— 

Q. I mean, for instance, in your reply you state your 
markup was so much. Is that true right straight through, 
not only in these two instances, but in everything you trade 
in? A. Well, some of them are actually more popular 
with the brokers, et cetera, and you don’t have as much 
difficulty as Mr. Doyle pointed out, as to what is a market 
and what is making a market, because there are a lot 
of brokers making some of the markets that we move in. 

Q. These two stocks are particular favorites of yours, 
the firm? [92] A. Well, I wouldn’t say—I mean, we 
were in the selling group on both of these stocks, Mr. 
Lynch. And as a result, when we go into the selling group 
of a stock, we stay in an issue for the most part. This 
has been proven out, and the records will prove this. Feel- 
ing that we support it to a certain extent that way. You 
don’t just sell it and then get out of it right way, bail out, 
or anything like that. 
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Anything that we do in a selling group, we usually con- 
tinue to trade it in principal position, and try to maintain 
it, or do our part, let me put it that way. 

Q. Who sets the price, your retail price? A. Well, 
now, we are getting into a rather ambiguous question that 
we discussed before. The market, who sets it— 

Q. No, no, I mean, you own 600 shares of XYZ, and 
you decide to sell it at $2 a share. Who decides that? You 
or Mr. Klein? Would you decide it? A. No. I principally 
would, if it were between he and I. On the basis of that, it 
would be me. 

Q. You set the price and the commission? A. Right. 

Mr. Lynch: That’s all I have. 
Chairman Hunter: Any other questions in rela- 
tion to this? 
[93] Mr. Doyle: Yes, I do. 


By Mr. Doyle: 

Q. Mr. Turner, you said that in offering this stock, you 
presented it to your salesmen that they could sell it at the 
bid side of the market, is that correct? A. Yes, sir. 

Q. In other words, they were of the impression that the 
offering side was actually 1%, and that they had something 
of a bargain? Would you say that was correct? A. 
That’s right. 

Q. In making their representations to members of the 
public in offering this stock, they sold some 6,280 shares 
in one day, the following day after you bought your 8,300. 
Did they advise members of the public that they were 
purchasing the stock at the bid side of the market? A. 
Yes. 

Q. Did they inform these people that that market, bid 
market, was yours alone? A. No, I wouldn’t say that 
they necessarily informed them of that. 
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Q. But that was the case, though, was it not? A. No, 
it wasn’t. 

Q. There were other dealers bidding 154? [94] A. 
Yes, Gateway was bidding 14, they were buying stock at 
154, to my knowledge. 

Q. Did you sell them any stock at 1542 A. No, but 
they were buying off their customers, et cetera, at 15%. 

Q. But could you tell us, since you were concerned about 
this position and the risk involved, why you didn’t sell 
stock to Gateway at 1%? A. Because they didn’t want 
to buy blocks of stock, they were only supporting the 
customers that they had in the stock themselves. 

Q. In other words, you wouldn’t sell them 100 shares 
at 1542 A. No, I don’t think I would. 

Q. Why would you not sell them a hundred shares at 
154, when you would sell customers a hundred shares at 
1542 A. Well, because I would rather give it to a customer 
at that price than a broker. 

Q. How many shares would you have sold to them at 
1542 A. Well, I can’t rightly answer it. You know, I 
didn’t come up to it. 

Q. How do you know that they were buying shares 
on [95] February 19 at 156? A. Well, they were not in 
the sheets, but—I don’t want to answer for Gateway, but I 
was under the understanding that their market on the 
stock was 156-% also. 

Q. On that day? A. Yes, that’s my understanding. 
Now, any more questions in reference to that, they will 
have to answer. 

Q. No, I am asking you, now. As I understand it, your 
salesmen represented to members of the public that the 
offering side of the market, the bid side of the market, 
rather, was 15%. A. Yes. 
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Q. Now, I want to know how they knew that. Did you 
advise them of that? A. That the salesmen knew that 
it was 1542 

Q. 15. A. Because I told them that we were running 
the market on a 154-% market. 

Q. It was your market that you told them about? A. 
Yes. 

Q. Now, did the salesmen, in turn, advise the members 
of the public that when they said the bid was 15%, that 
it was yours alone? [96] A. Well, I don’t know, I 
couldn’t answer that, really. 

Mr. Glavin: Are you finished, Mr. Doyle? 

Mr. Doyle: Yes. 

Chairman Hunter: Mr. Glavin? 

Mr. Glavin: I was just going to object, although 
I have a strong inclination not to object to any 
question, even though it might be quite incompetent 
and irrelevant and immaterial, such as questions to 
Mr. Turner having to do with what the salesmen 
told the customer as to the market price in the 
securities. There is no allegation in the complaint 
having to do with this, but I just want the record 
to show that I didn’t object to any of these questions. 


RE-DIRECT EXAMINATION of Mr. Turner by Mr. 
Glavin: 

Q. Mr. Turner, would you describe the internal setup 
of your firm, that is, the physical setup, insofar as your 
physical relation to your salesmen? A. I work with them. 
I am in the same room as they are. 

Q. Approximately how many salesmen do you have? 
A. 15. 
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Q. 15 salesmen. And they are all in one room, and are 
they all within your own view? <A. No. 

[97] Q. How many are not? You mean it is an 3 Oye 
shaped room? A. It is an ‘‘L”’ shaped room. I sit back 
in the Trader’s Office. 

Q. Are you on a day to day basis in the office? A. 
Every day. Five days a week. 

Q. And having in mind this physical setup of your office 
and where the salesmen are, can you pretty closely super- 
vise their activities in connection principally with the re- 
tailing of securities? A. Most of them, yes. And most 
of them have been with us for some time. These boys are 
good salesmen; I mean, they don’t, you know, run out of 
line or anything like that. We have weekly sales meetings. 


RE-CROSS EXAMINATION of Mr. Turner by Mr. 


Doyle: 
Q. May I ask you, since apparently Mr. Glavin is making 
a point that you know what your salesmen are saying—I 
believe that’s your point, Mr. Glavin? 
Mr. Glavin: Right. 


By Mr. Doyle: 

Q. Then most of your contacts with members of the 

public would be by the telephone, is that right? A. Most 
of our business is that way, yes. 
[98] Q. Could you tell me when First Michigan offered— 
the first time they offered these shares to you, the date? 
A. Well, I would say somewhere—I don’t think the size 
was ever really mentioned, other than that Friday, actu- 
ally. 

Q. Well, the teletype messages which you read indicated 
that there had been some negotiations going on for some 
time. A. A week and a half, something like that neighbor- 
hood. 


Q. 
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Would you be a little more specific, if you possibly 


can? A. I would say from the first of February, probably. 
Do you have the teletype message there, the first 


Q. 


time? 


Mr. Klein: The gentleman there has those two. 
Mr. Turner: These are the 15th and the 18th. 
Chairman Hunter: Do you have an earlier one? 
Mr. Turner: I can look up the TWX. 

Mr. Klein: Here is one, 2-8-63. Let’s see what 
this is. 

If I might interject, during this time, there were 
several phone calls. 

Mr. Glavin: Well, continue to look for the earli- 
est one. 

Mr. Turner: Didn’t we buy stock from them [99] 
previously, too, at our bid? 

Mr. Klein: This one in essence says, ‘‘Regarding 
the block of Unison Electronics, my branch office is 
buzzing me. Wants to know if anything’’—and this 
is 2-8. 

Mr. Doyle: That would indicate that is not the 
first one. Could we go to an earlier one? 

Mr. Klein: No, what I am saying is that there 
were some phone conversations, too. 

Chairman Hunter: It was prior to 2-8? 

Mr. Klein: Yes, that’s true. 

Mr. Doyle: What is the earliest teletype message 
you have there? 

Mr. Klein: 2-8. 

Chairman Hunter: In your answer it says that 
prior to the first of February, you received several 
telepohne calls. Page 1 of your answer, the last 


paragraph. 
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Mr. Glavin: Right. 

Mr. Lynch: Did you know the size of the block 
then? 

Mr. Glavin: It would appear that the only record 
that we have, evidencing a communication with First 
Michigan regarding this Unison block of stock, is this 
one [100] that we have referred to as bearing a 
date of February 8, 1963, and in our answer, as you 
have already noted, we had had telephone conversa- 
tions at or about the first of February. 

Mr. Doyle: Then would you please read that 
one? 

Mr. Glavin: February 8? 

Mr. Doyle: February 8. 

Mr. Glavin: You had better read this. 

Mr. Turner: ‘‘First of Michigan Corporation. 
Reference the block of Unison Electronics, my branch 
office is bugging me. Wants to know if anything goes, 
and what happened. Go ahead. 

“Strathmore: Just spoke to V. P.; says he will 
get back to you before the end of the day, says he 
is working on it, sorry for the delay. Go ahead. 

“Okay, fine. You wait to hear from me. Or go 
ahead, bye. 

‘All right, fine, a good day to you.”’ 


By Mr. Doyle: 

Q. What’s the next message? A. The Friday’s mes- 
sage, the 15th. 

Q. Is this a complete file of your teletype messages with 
reference to this? [101] A. A think it is, but we can 
check. 
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Mr. Klein: We have two mesesages there, the 
15th and the 18th. 


By Mr. Doyle: 

Q. Did you come back to them on your own? You leave 
the impression that you are going to come back to them, 
as I gather from that message. Did you go back to them? 
A. Yes, we went back to them on Friday, or Monday 
morning. 

Mr. Glavin: February 8 was a Friday. 
Mr. Turner: On the 18th. 


By Mr. Doyle: 

Q. No, I don’t mean that. After that February 8 mes- 
sage, you indicate that you are going to go back to them. 
A. No, they came back to me. 

Q. You didn’t go back to them? A. No, Mr. Doyle, 
I tried to avoid buying this block of stock. I mean, we 
were in no shape to buy this block of stock. If we had 
been 12,000 shares short on Unison Electronics at the time 
that we bought it, the allegations that we might have been 
expecting it or waiting for it, or something like that—I 
mean, basically, I did not want the block of stock from 
First Michigan Corporation. And as such, right now, I 
wish I never saw it. 

(102] By Mr. Lear: 

Q. On this file, items 51 and 52, February 26, you sold 
400 shares on that date at 154, and on the same date then 
you sold a thousand shares at 1%. How do you account for 
the discrepancy in the price? One fellow paid 15%, the 
other fellow paid 1%. 

The fellow that bought 400 shares paid 1, the fellow that 
bought a thousand shares paid 1%. 
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Mr. Doyle: May I ask a question? These are 
groups of sales, they may be various, they may be a 
number. 

Do you want to refer to specific sales? As it hap- 
pens, you are correct, this is a specific sales. Some 
of these others, though, I would like to point out, are 
in blocks. 

Mr. Lear: Cumulated. 

Mr. Doyle: Accumulated. 

A. I don’t know, the only thing I can say— 


By Mr. Lear: 

Q. Well, it infers to me—I hadn’t totaled them up. Did 
this account for your entire block of 8,300 shares? A. Evi- 
dently we are out of that cheap and are now going back. 

Q. That is what I assumed. 

[103] Mr. Doyle: Mr. Lear, the inventory shows that 
after that transaction, the firm’s inventory was re- 
duced to 40 shares, after these two transactions. 

Mr. Lear: After these two transactions? 

Mr. Doyle: That’s right. In other words, at the 
beginning of the day on February 26, they had 1,440 
shares. They sold 1,400, 400 at 15 and a thousand 
at 17%, so it was of the same block. 

Mr. Turner: Yes. 


By Mr. Doyle: 

Q. If you could, I would like to have an answer as to 
why one man paid 1%, and the other one paid 1%. A. 
Well, because the block was finished. You remember that 
we went into this transaction approximately 3,000 or 4,000 
shares long. 

Q. Yes. A. Now, this means that our position was 40 
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shares. That means that actually, we were out of it. We 
must have been— 

Q. No, that reduced your position to 40 shares. You 
had 1,440 shares. A. Yes, long. Is that my position? 

Q. Long, that’s right. A. Right. 

[104] Q. And you sold 1,400 of those. A. Right. 

Q. 400 at1%. A. Well, I am already digging in— 

Q. And a thousand at 1%. A. I was already digging 
into the 3,000 shares that we were long at 15%, that I was 
still retailing out at 15%. Do you understand? 

Q. Irealize that. But why did the customer who bought 
the larger number of shares pay more than the customer 
who bought the smaller number? A. Because we were com- 
pletely out of this block and had been, even previous to 
that. 


Q. Well, you had been previous to that, is what I say, 
so why— A. Well, I mean, the 400 I guess got through, 
but from there on we could see our position, we were com- 
pletely out of it, and then we were retailing back on the 
market of a 5-7 market. 


By Mr. Lynch: 
Q. Under your system, are you still paying the salesmen 
the same? A. Approximately, Mr. Lynch. 
[105] Chairman Hunter: Same commission? Was that 
the question? 

Mr. Lynch: Since July. 

Mr. Turner: Like—not at an eighth, at times. I 
mean, you know, when it is close, or the commission 
is less, if you mean approximately 50 per cent, the 
answer is yes to that. I might add we are not a very 
wealthy firm, with this principal we are working on. 
There is a lot of expenses. 
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By Mr. Lynch: 

Q. You express that very well in the last paragraph. 
A. In the last paragraph? 

Q. The last sentence. A. Well, I asked Chuck if he 
wouldn’t bring the financial statements, just in case any- 
body wanted to see them. 

Chairman Hunter: Any further questions? 

A. I would like to ask one thing just for my own infor- 
mation. 

Chairman Hunter: Mr. Lynch. 


By Mr. Lynch: 
Q. When you stated you each own half of the firm, you 
stated ‘‘beneficially,’’ did you? 

Mr. Glavin: I did. 

A. Yes, the stock is in joint tenancy, his with his wife 
[106] and mine with my wife. 

Mr. Glavin: That was the only significance of 
the word ‘‘beneficial,’? as opposed to regular owner- 
ship, record ownership. 

Chairman Hunter: Mr. Glavin. 

Mr. Glavin: I just have those two or three addi- 
tional questions. 

Chairman Hunter: All right. 

Mr. Glavin: As at the time of the response of Mr. 
Klein to the questions, again, it is perfectly all right 
with us, if you wish, to cross examine or ask ques- 
tions of Mr. Turner or Mr. Klein, after I get the 
answer that is forthcoming. 


RE-DIRECT EXAMINATION of Mr. Turner by Mr. 
Glavin: 

Q. For the benefit of the committee, Mr. Turner, would 
you tell the committee generally, what’s the nature of 
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the securities business conducted by your firm? In other 
words, are you a wholesaler of securities? Or are you 
a retailer? A. Yes. I mentioned this, Mr. Chairman, 
basically a retail house. I may add on this, you do see 
us in the sheets. In the sheets you have got to buy the 
stock. Sometime you see other people retailing the stocks, 
but they are not in the [107] sheets. But we are in the 
sheets, and it means you have got to buy. 

The reference to Mr. Doyle pointing our Greene and 
National Bowling Lanes, and the other house, Eastern 
Securities, in National Bowling Lanes, now, these are 
primarily trading houses. I mean, exclusively trading 
houses, as we all know, they do absolutely no retail, and they 
work against a retail house’s bid. 

I did not put anybody in the sheets in National Bowling 
Lanes, or in any other of my issues that we maintain. 
Any stocks that we maintain, we don’t call up and ask 
anybody to go into the sheets with us. Traders will pick 
up and know there is a bid for stock, and they will 
trade against our bid or trade against our asked, which- 
ever the case may be. 

They do not take any retail whatsoever. In fact, I 
noticed on Eastern’s letter, they pointed out that they 
don’t take any retail names at all. 

Mr. Klein: I think I might add, the fact that 
we do stand behind our bids, you don’t see, in 
looking over the schedules as submitted here in 
evidence, you don’t see other people going in and 
showing figures that are under ours, because of the 
fact that we haven’t stood up [108] to our bid and 
offer as are in the sheets. 


By Mr. Glavin: 
Q. Mr. Turner, approximately when was the National 
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Bowling Lanes public issue of securities made? <A. 
Jf my memory serves me correct about last—when was 
it, Chuck? October? 

Mr. Klein: The offering cireular was dated 
March 2, 1962. 

Mr. Turner: Came out in April or May? 

Mr. Glavin: For the committee’s benefit, the 
National Bowling Lanes filed registration state- 
ment—it is all a matter of public record, covering 
an offering of 150,000 shares of stock, and as Mr. 
Klein alluded to, it was a prospectus, however, not 
an offering circular, because it was a registered 
issue, in March of 1962. 


By Mr. Glavin: 
Q. As a selected dealer in that issue, you took a sub-- 


stantial block of the total offering, is that not so, Mr. 
Turner? A. Correct. 


Q. From the time of the sale of that first public issue 
of Bowling in March, then, or April of 1962, have you 
maintained an identity with respect both the security and 
[109] the market for the security? A. Yes. 

Q. Do you recall approximately when Unison made its 
first public offering of securities? It would be approxi- 
mately two years ago, wouldn’t it? A. I don’t know 
about that; is that a year and a half ago? 

Mr. Klein: July 25, 1962. 


By Mr. Glavin: 

Q. July 25, 1962, is the date on the offering cireular 
used. A. Yes. 

Q. Now, as you mentioned earlier in your testimony, 
Gateway Stock & Bond was the underwriter on that issue, 
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and you were a selected dealer, Strathmore was. A. Yes. 
Yes. 

Q. As such, you took a fairly substantial portion of that 
issue? A. I think 15,000 shares. 

Q. Have you maintained an identity with the issue 
consistently on a day to day basis since the time it has come 
out? A. Yes. 

Q. And are you currently in the market for both 
securities [110] at the present time? A. Yes. 

Q. Do you anticipate continuing this identity in each 
issue? A. Yes. 

I wonder if I may— 

Q. Well, letme— A. Go ahead. 

Q. Better not that I interrupt you. Go ahead. A. 
No, go ahead. 

Q. You mentioned earlier that you were both a whole- 
saler and a retail house, but larger on the retail side. 

Do you maintain markets in securities otherwise than 
these two which you have already said that you do? And 
if so, how many stocks do you maintain markets in? Or 
do you have a close identity in the market to these? A. I 
would say approximately eight. Seven or eight. 

Q. Eight issues that you have a day to day affiliation? 
A. Maybe more, maybe even more. 

Can I put a plug in? We just put another one out. 

Q. Were you referring to an issue that you sold under 
aregistration statement? A. Yes, Leeds Shoes. 

[111] Q. What was the public offering price of those 
securities, Mr. Turner? A. Leeds Shoes was 3% to 
the public. 

Q. And what is the current market in this period? 
A. 4to %. 
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Q. Are there other firms making a market in this issue? 
A. There is two or three in this issue. 

— Q. Two or three other firms. 

From on or about the time of your receipt of this 
complaint, how much contact would you say you have had 
with counsel for your firm since the time of the receipt 
of this complaint? A. Every day, practically. 

Q. This is not on the basis of me as a customer of the 
firm, is it? A. No, as counsel. 

Q. This is not on the basis of me being just only a 
friend of the firm? A. No, as the counsel. 

Q. Now, let’s cut it in half. What type of advice have 
you sought of me in the last six months? Is it advice 
as to things that you have done, or would it be fair to say 
that it is at least half on what you— [112] A. —have 
done and what we will do. 

Q. And have there been occasions where questions 
related to markups have been put to me and discussed? 
A. Exactly. Very much so. As was pointed out by Mr. 
Klein, on the percentages that we traded these issues, 
both in July and August. 

Q. Did you seek legal advice at the time of your pur- 
chase or the negotiation for the purchase of the Unison 
block that has been discussed here today? A. Yes. 

Q. Have you ever had occasion to raise questions in 
the markup area or in any other area with the National 
Association of Securities Dealers? You or Mr. Klein, or 
members of your firm? A. Well, you mean the meeting? 

Q. Yes. A. No, I thought that we were trading them 
pretty tight. 

Just off the record here, or on the record, this Unison 
Electronics is a $2 stock, and I don’t know how much tighter 
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you can spread it, less than a quarter of a point. I mean, 
the stock spread is like a quarter of a point. I guess you 
could spread it an eighth of a point, it is a pretty tight 
squeeze. 

[113] But we have cut down the percentages. We have 
sold blocks on cheaper figures, as you pointed out, but we 
have now revered it back the right way, where we have 
closed the spread on a thousand shares, for example, 2,000 
shares, or something like that, but I will say this, in sum- 
mation of the defense, if we don’t have any particular 
situations here, the cost of supporting these markets is not 
indicative exactly of the cost that you see in black and 
white from the bid to the asked. It is a little bit more 
expensive than that, in a number of avenues, and in ad- 
vertising and in mailing programs; we use the Fitch In- 
vestors Service, we use Standard & Poor’s—of course I 
know we all do that, but I mean, it is really not indicative, 
when you see it in black and white, a spread like a quarter 
of a point, and figure it up, this comes out to 13 per cent, 
or whatever it may be. It doesn’t get into the pocket, 
that 13 per cent. 

Basically, we all know that, because are all in the busi- 
ness, but in the over the counter market, it is a little bit 
more expensive, you are doing a great deal more of solici- 
tation than you do as a Member firm. And that’s quite 
a bit more expensive. 

Mr. Glavin: I have no further questions, Mr. 
Chairman. 
[114] Chairman Hunter: Mr. Doyle? 


RE-CROSS EXAMINATION of Auldus Turner by Mr. 
Doyle: 
Q. Was Mr. Glavin your counsel prior to the filing of 
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this complaint? A. Mr. Glavin has been our counsel, Mr. 
Doyle, since we have been in the business, well over four 
years. 

Q. Have you ever discussed markups with him before? 
A. Yes, we have talked about it many times, off and on. 
He has been actually more than a counsel, he has been like 
a founder, so to speak. 

Mr. Glavin: Like a what? Did you say a founder? 

Mr. Turner: Yes, I mean, you know—well, I 
mean in reference to coaching us, et cetera, one thing 
and another. 


By Mr. Doyle: 

Q. Well then, he has changed the coaching rules, so 
to speak, since the complaint was filed, is that correct? <A. 
He has, yes. No long passes. 

Q. He also asked you a question about did you have 

Q. He also asked you a question about did you ever raise 
any question with the NASD concerning markups, and you 
said no. [115] A. Well, I don’t know, Mr. Doyle; I take 
that back. In reference to what? 

Mr. Glavin: Well, may I say for the record I 
asked the question because I think there had been 
questions asked of the NASD by your predecessor, 
and I think maybe even of you. I seem to recall 
that I was told that the firm, or people in the firm, 
employees of the firm, had raised questions. I don’t 
mean on Unison or Bowling, or the subject to this 
complaint, but had asked questions of the NASD. 

I was rather surprised to hear the answer that 
there was none. 

Mr. Doyle: Well, you are aware that Strathmore 
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Securities was party to a previous complaint in- 
volving markups? 

Mr. Glavin: I became knowledgeable of this long 
after the complaint and the answer and the adjudi- 
cation, yes. 

Mr. Doyle: Were you also aware that Mr. Turner 
and Mr. Klein were officers of Kettering-Frankel 
when an NASD complaint regarding markups was 
filed? 

Mr. Glavin: I don’t even recall the name of that 
firm, Mr. Doyle. 

Mr. Doyle: I believe that the record will show 
that that is correct. 

Mr. Turner: Well, in the last complaint that we 
had, Mr. Doyle, which was—what? Four years 
ago? 

Mr. Klein: It was in July of 1959. It was on one 
or two days’ operations. 

Mr. Doyle: Yes. 

Mr. Turner: This was following another market 
that had—must have been 15 brokers in the sheets on 
the particular stock. Right. 

Mr. Klein: Well, that’s just an estimate. 

Mr. Doyle: But nevertheless, you had a com- 
plaint from NASD concerning markups, so certainly 
you had some benefit of their counsel, and isn’t it 
also true that you were sent a letter of caution in 
1960 concerning markups? 

Mr. Turner: I don’t recall. Were we sent one? 

Mr. Klein: I couldn’t answer that definitely. 

Mr. Turner: I couldn’t answer that one. I don’t 
recall that, Mr. Doyle. 
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Mr. Doyle: Well, I would like to have [117] the 
record held open, then, to introduce that letter. We 
don’t have it here. 

Mr. Turner: If you say I was sent it, I was sent 
it. I just don’t recall it. 


By Mr. Doyle: 

Q. You said that trading this Unison at 14%—%, you 
said a quarter of a point is a tight squeeze. What is the 
squeeze between? Who is squeezing? A. I was making 
reference to the spread. 

Q. But I mean, is somebody trying to take it away from 
you at 1%, and at the same point trying to get it better 
than 154? Just where the squeeze is I don’t understand. 
A. Well, I meant the spread, I am sorry. I meant the 
spread. 

Q. Have you ever sold any Unison Electronics to an- 
other dealer as a result of your quotation in the pink 
sheets? A. I can’t recall offhand. I would probably say 
jsolated. If it was, it was an isolated case. 

Q. Well, what is the point of having an offering price 
of 17% in the pink sheets? A. All right, what should the 
offering price be, Mr. Doyle? 

Q. Iam sorry, I would like you to answer that question. 
A. What was the question? 

[118] Q. What is your point in having an offering of 
17% in the pink sheets? A. What is the reason for having 
an offering? 

Q. Yes, why do you have that in there? A. To main- 
tain the market, to make a market, to make a trading 
market. 

Q. With whom? A. Well, with the brokers and with 
the public. 
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Q. But you haven’t sold, or you have had very isolated 
trades with— A. That doesn’t mean— 

Q. Excuse me, let me finish my question. You have 
had isolated trades with other brokers. A. Yes. 

Q. Therefore, apparently they are not interested in 
Unison at 17%. Would that be a reasonable conclusion? A. 
Could be. 

Q. Now, have you thought, therefore, of lowering your 
offering price in the pink sheets? A. Sometimes we do. 

Q. Did you give any consideration—just a minute; you 
said sometime you do? 

I have the record from September 6, 1962, Exhibit 1, 
[119] to March 20, and it shows on three days your offering 
is lower during that period. Otherwise, it was consistently 
at17%. Asamatter of fact, it was at the very beginning of 
the period. 

From September 12 until March 20, when you raised it, 
you raised it to two on March 18, and continued it through 
on the 19th and 20th, you were offering it at two. 

Now, if you were unable to sell it to other dealers at 
17%, did you give consideration to lowering it? In other 
words, I can’t understand why you would consistently— 
A. Well, as I mentioned previously, Mr. Doyle, let me 
explain this. Now, you consider us as the principal and 
primary market, or certainly one of the principal and pri- 
mary markets in Unison Electronics, am I right? 

Q. I would say based on the pink sheets from January 
7 on, I would consider you the only primary market. A. 
All right. Now, we are maintaining a market as such. 

Q. With whom? A. With the public and with other 
brokers. The public does not get those sheets. 

Q. That’s my point. A. It goes to brokers. 
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Q. What is your point in putting the 17%? [120] A. 
That we are maintaining a market, that we will trade 
these securities at a bid of 154, and we will sell them at 
1%. 

Q. But no one ever buys at 17%. A. The public does. 

Q. But you said the public doesn’t get the pink sheets, 
and that is correct. A. Well, that’s true, but if a broker 
does want to buy it, that’s what he is going to buy the 
stock at, because this is what we have. We have a market 
in these securities. 

Now, as such, if we are the principal and the primary 
market in the securities, and this is a market—if you are 
going to say that we are not in competition with another 
broker, then aren’t we justified in calling this our market? 
Aren’t we justified in retailing it at 1% and buying at 
15%, if we are the sole heir to the throne, so to speak? 

Q. I wouldn’t know whether you would be or not. A. 
Well, I mean, we do maintain the market at those prices. 

Q. But my point is that the pink sheets are circulated 
to brokers and dealers throughout the country. A. Cor- 
rect. 

Q. With the intention of interesting other brokers in 
their offerings? [121] A. Right. 

Q. Now, no broker could possibly continue to offer a 
security indefinitely at a price which no other broker ever 
bought, and not only that, go on and raise it. A. No. I 
don’t intend to be the only broker forever in Unison Elec- 
tronics, Mr. Doyle. As I mentioned before, at times it 
takes companies a while to be seasoned, to become apprec- 
iated by brokers. 

Now, some never do, others do. We all know cases 
where there was only one person in the sheets on a stock, 
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and low and behold, you look up a year later, and there is 
a dozen. 

Q. But couldn’t you have done just as well by putting a 
bid side in the pink sheets? A. Then nobody would have 
known what we were offering the stock for. All that shows 
is that we want to buy it, which we do want to sell it. You 
can’t keep buying it, you have got to offer it, too. You 
must have an asked, if you are going to offer it. If you 
only go in at the bid, that means you only want to buy. 

Q. But nobody ever buys it. 

Mr. Klein: Well, Mr. Doyle, if I might inter- 
ject, why do you belabor that part, when you en- 
tirely [122] overlook in this testimony the fact that 
we did stand there, and we do buy the stock from 
other brokers at 15g ? Now, we were— 

Mr. Doyle: I think the record would adequately 
show we have gone over that point, Mr. Klein, the 
record shows you bought stock at 1%. 

Mr. Klein: Mr. Doyle, I listened to you without 
interruption; let me do the same. When this under- 
writing came out at a dollar and a half, we were 
identified in the underwriting, and were identified 
in the aftermarket, and still are, and to all intents 
and purposes remain the sole market. Now, when 
your bid is hit—and we are in the sheets at 15% and 
1%—we buy stock when we are hit, at 1%. You 
don’t mention that. 

The fact that we don’t have any other brokers in, 
it is problematical, if we would lower the offer side 
of the market, whether we would get any interest 
or not. That’s supposition. 

Mr. Doyle: The point of it is, though, if you 
were actually trading in securities in the market, in 
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the pink sheets, in the wholesale market—which is 
what we are talking about, because these pink sheets 
only go to the wholesalers or insiders, so to speak 
—then you would have [123] to do something. You 
couldn’t continually buy it at 156 and never sell it 
at 1%. 

The fact is that the only time you sell it is to 
retail customers at the 1% price. You never sell 
it to dealers. 

Mr. Klein: We haven’t denied this. 

Mr. Doyle: You have denied it? 

Mr. Klein: No, nobody has denied it. Why do 
you belabor that side of it, but you say nothing 
about the other side? We are in there with a bid 
that is legitimate, and anybody hits the bid, we will 
buy, and our records evidence that. 

Mr. Doyle: I didn’t say that at all. I only asked 
the very simple question, and it is, why do you have 
an asked price—I have written to down here—an 
asked price in the pink sheets, since you never sell 
the stock at that price. 

Mr. Turner: Mr. Chairman, may I answer in 
reference to this? Though the sheets go to all 
brokers, they are funneled out, the information on 
them is funneled out to the public. In reference to 
this, if somebody would call Reed, Lear and ask for 
a quote on Unison Electronics, they look in the 
sheets, they would say the stock is 154-%. [124] I 
mean, it is a quote, actually the sheets are mailed 
to brokers, but the information is eventually fun- 
neled to the public. 

Mr. Doyle: Funneled to the public. 
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Mr. Turner: To the public. And it wouldn’t be 
true, it wouldn’t be a true reflection of a market if 
we are only going to go in with a bid price. We are 
offering the stock. 

Mr. Doyle: Thank you, sir, you have answered my 
question. 

Chairman Hunter: Any others? 

Mr. Lear: No. 

Chairman Hunter: Mr. Glavin? 

Mr. Glavin: I have no further questions of either 
Mr. Klein or Mr. Turner. 

The only thing I look forward to is, in proper 
order as directed by the chairman, I would just like 
to take a few minutes or so to sum up. 

Chairman Hunter: All right, sir. 


Mr. Glavin: Is it appropriate at this time? 

Chairman Hunter: Have we finished questions on 
all subjects? 

Mr. Humphrey: No questions. 

Mr. Lear: No questions. 

Chairman Hunter: All right, sir, we are now at 
the point of summation. 


RESPONDENT’S SUMMATION. 


Mr. Glavin: Well, to make this as brief as pos- 
sible, as the committee know, Mr. Doyle and Mr. 
Coster, too, we are here in the utmost of good faith. 
This firm has acted in these premises and otherwise 
to the extent of my knowledge, always in good 
faith. 
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Generally, I think I should comment that since 
some reference is made to my having represented the 
firm for a substantial period of time, that I first 
became acquainted with this firm approximately 
four years ago, which as my recollection tells me 
is shortly after they came into existence here in 
Pittsburgh. I am a New Yorker, and do not gen- 
erally practice either in the State of Pennsylvania, 
or Pittsburgh, or any other city, and it is quite by 
coincidence that a friend of mine said that he was 
aware that these two lads, as he put it, had started 
their own firm and he, being much more aware I 
think than they, and maybe equally as aware as iT 
that this was a terrific business in the area of risk, 
prevailed upon me to come out here and spend some 
time with [126] them, which I did. The time con- 
sisted of a day. 


My own background, I think it is fair to say, is 
suited to put me in a position to advise this firm as 
to what were the major pitfalls ahead in doing 
business in the securities field, primarily with re- 
spect to the Securities Act and Securities and Ex- 
change Act, and more generally, with respect to the 
requirements of the NASD. They could never say, 
either Mr. Klein or Mr. Turner, that the major pro- 
visions of those two statutes weren’t clearly, com- 
pletely and fully disclosed to them. 


Having in mind that they were then fixing to be 
primarily in the business of retailing securities, 
but new issues, I dwelt very heavily, and I think that 
the advice originally given to them was followed in 
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large measure. I think the fact that the firm has 
existed this long without having either died as a 
result of not being able to do business honestly, or 
having punitive action against it, is some evidence 
that they have adhered to it. 


Mr. Turner’s reference to day to day conferences 
or discussions with me, this is quite true. For a 
small firm, a relatively small firm, and an over the 
counter house, I can say in all sincerity that it 
does work out on the basis of virtually day to day 
that a question comes to me with legal [127] im- 
plications, from the firm of Strathmore, and more 
often than not, having to do with something that is 
ahead, rather than ‘‘Did we do it right??? The 
question is more in the nature of, ‘‘How can we 
do this and do it properly?’’ 


I know of no instance where the advice which was 
given was not followed. Let us say that they have 
made, in my view, a substantial effort to comply 
with the law, the laws referred to, as well as the 
NASD basic principles, which brings us right to 
this complaint. Just and equal principles of busi- 
ness and fair pricing is something that has been of 
concern to the firm. I have attempted, to the ex- 
tent of my ability, and primarily as a result of this 
complaint, to give them some sort of a working out- 
line, guidepost, to confer with them, discuss par- 
ticular situations with them, in an effort to insure 
that they will not find themselves in the position 
that they are today with respect to this complaint. 


The big problem in this area is to determine what 
the fair price is, what is a fair price in any given 
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situation, and as we all know, that can never be de- 
termined without, broadly speaking, two things, 
and those are the facts of a particular given situa- 
tion, and then, a reference or an application of those 
facts to the guideposts set down in NASD decisions, 
and in the NASD manual. 


We feel, in this particular case, that at the time 
the Unison block transaction was handled, and at 
the time the subsequent transactions which are re- 
ferred generally as the 16 per cent transactions in 
Unison occurred, that the firm did in good faith, 
attempt to comply, and knowingly, the norms and 
guideposts set down by the NASD. 


We feel, with respect to Bowling, that precisely 
the same thing can be said, that they took into con- 
sideration their cost, but they also took into con- 
sideration the other norms and standards which are 
set down, risk, et cetera, all of which you know. 


Since the complaint the firm has, as I said or- 
iginally, notwithstanding the fact that it feels now 
that it acted properly then, has gone along willingly 
with the advice received from myself, and that is 
to highlight, in any given situation—even assuming 
that there is that representative current market—the 
element of cost in connection with their pricing 
policy. And as I believe Mr. Klein made clear to 
the committee over the last two months—and we 
only felt that this was fair to take two months, be- 
cause it is the only intervening period between the 
time of our answer and the time of this hearing— 
that it has done just that, that it has given prime 
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consideration to the cost element, notwithstanding 
[129] the fact, as I repeat, that it may have an out 
in setting prices solely on the basis or in relation to 
what is considered or what is provable as a repre- 
sentative current market price. 


We haven’t come here, certainly, with the prime 
purpose to win this argument or defeat the com- 
mittee in its position as to our having appeared to 
have violated the NASD code. We don’t either 
come here with a view laying a foundation for an 
appeal. We have come here essentially, as I said 
at the outset, as businessmen, to speak straightfor- 
ward to the committee and the representatives there- 
of, and answer fully and completely anything that is 
asked of us, and even volunteer. 


I have studiously avoided objecting to questions 
which, whether or not I would be right, some ques- 
tions which were put would have no relevancy in my 
view. Nevertheless, I felt that it should be a busi- 
nessman’s approach, and with the purpose of satis- 
fying the committee broadly in two areas, one, that 
the complaint really isn’t of such materiality that 
it requires punitive action by the committee, and 
the other is to attempt to in a large measure make 
clear to the committee that this has been, in and 
of itself, a penalty to the firm, it has been educa- 
tional to the firm, that is, sweating through this 
complaint, preparing the answer, and all that is 
involved in connection with the hearing. 


I said that the question of determining what is 
that fair price is the big question that I see that a 
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dealer firm such as this has, again in this area. I 
have made my point that we have striven, and are 
striving even I think with greater sincerity, to de- 
termine what that fair price is, because they want 
to comply, they want to stay in business. It is not 
the quick buck with this firm. 


I feel that this problem of determining the price 
is no easy problem. I think you as businessmen 
will not dispute that with me, I can only say that 
anyone who I know in this area, who has some ex- 
pertness, whether with the NASD, the SEC, or 
practitioners, find great difficulty. There is no 
book that someone can turn to and say, ‘‘Well, 
here’s the answer in any and every given situation.”’ 
It is a different question to determine whether or 


not a price is fair, whether or not following through 
a markup is excessive, or not. 


We all have different views. I think, however, 
that fairness requires that we take into considera- 
tion all of the elements in determining whether or 
not a markup in fact was excessive, not only that 
element of costs. 


However, this firm is paying ever so much more 
attention than it did before in that area. An ex- 
ample, incidentally, of what the august body, the 
SEC, thinks of this [131] problem, and the diffi- 
culties of determining what a fair price is, can be 
gleaned from me reading just a sentence from the 
Securities and Exchange Commission News Digest 
for release of July 17, 1963. This had to do with the 
second segment of the SEC Market Study Report 
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which was filed. And I will read a sentence or two 
from page 19 of this SEC News Digest: 


“The NASDs tool for policing retail charges, the 
markup policy, has provided important protections, 
but it cannot supply nor is it designed to supply 
material facts to investors about the over the counter 
trading markets. In tracing the background of the 
markup policy, the report’’—that’s the Commission 
report—‘‘observe that paradoxically, while the Com- 
mission originally proposed a disclosure approach, 
normally considered less drastic than substantive 
regulation, the NASD opposed disclosures and turn- 
ed instead to a regulatory solution. The report 
observes that there have been confusions and mis- 
understandings in the application of the markup 
policy by broker-dealers, and NASD examiners and 
District committees. The report notes the failure 
of the NASD to articulate the bases used in applying 
the markup policy to integrated firms, and the fail- 
ure to come to grips with the question of what 
standards are to be applied in judging the fair- 
ness of retail prices where there is an [132] in- 
dependent market.’’ That’s the end of the quote. 


This is a problem, and it is a day to day problem 
for the man who wants to stay in the securities busi- 
ness, is in the securities business, wants to stay in 
the securities business, and maybe wants to 
make it good not only for himself but members 
of his family who are with his firm, and those in 
his family who are maybe coming of age to go 
into that firm. This has got to be a man who, 
with any common sense, will be a complier. 
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I say this firm is a complier, it strives to comply, 
and has made a serious and sincere effort. The 
difficulties of determining fair price, I say, are 
great, and I just refer back to which I read re- 
garding the Commission’s view of these premises, 
and I think it is substantially correct. 


So it is recognized that it is no easy question to 
be decided, and when there is a man on the line 
doing business on a day to day basis, he can’t take 
too much time, doesn’t have the time, to afford 
to cover it maybe as fully as he should. 


I just have some closeup comments with respect 
to each of the particular substantive situations. 
One, the Unison block of stock, and then the so-called 
16 per cent [133] markup, then as to Bowling. 


As we have attempted to show in our answer, 
and in our presentation here today, direct or indirect, 
that the block purchase of Unison was, and it should 
be appreciated, was an away-from-the-market trans- 
action. This was a forced liquidation, and it wasn’t 
something that was desired by Strathmore. 


A good indication that Strathmore was making 
the market was that it bought stock at 15% shortly 
after this block purchase. The risk element is in- 
volved here, since the block wasn’t sold on the same 
day. Also, it was a forced transaction, and there 
is no evidence that there was a lack of a bona fide 
market. 


Strathmore was the prime maker of that market 
and it, in our view, shouldn’t be penalized for the 
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profit on this, which was really an away-from-the- 
market transaction, as a bona fide market should 
determine the markup, which is what I am attempt- 
ing to point out. 


Here the bid and the sales spread is not too 
wide, and there doesn’t seem to be any basis for 
questioning the bona fides of that market and the 
spread. 


Insofar as the 16 per cent or the so-called 16 
per cent markup transactions are concerned, we 
feel that this is not excessive, because the low price 
of the stock, the risk [134] involved, the size of 
the block, the fact that there was in our view a 
bona fide market existing in the securities, and 
finally, that this is a firm which is a wholesaler, 
a retailer, and a market maker, and thus is in the 
classification of an integrated firm, the integrated 
house theory we feel ought to apply here. 


I have noted a question here, sort of rhetorically, 
but I will mention it, ‘‘Why should Strathmore 
have a different cost basis for markups, when a 
professional who bought from Strathmore at 1% 
and sold to customers at 2, would have a higher and 
consequently a more favorable cost basis?’’ 


We feel that since there was a bona fide market, 
there is no requirement to determine contemporary 
cost. 


So far as Bowling is concerned, substantially the 
same things can be said with respect to the trans- 
actions in Bowling as those as I have mentioned in 
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connection with Unison, the so-called 16 per cent 
markup situations. I think that this recent SEC 
special study group, and the comments that I have 
read, are pertinent in the area of the difficulties 
that a firm has in determining what is a fair price, 
and I think also, this spreads over to afford a sub- 
stantial basis for the view that you cannot alone 
determine markups, and that they are excessive or 
not, solely on the basis of the cost of the securities 
to the firm. 


We all appreciate this, that in the over the counter 
market, we have got a negotiated market and not 
an auction market. There has always got to be 
somebody there willing to assume the risk, which 
the firm did, we feel, in these situations. If there 
wasn’t someone there to assume this risk, in my view, 
there wouldn’t be any over the counter market. 


Insofar as profit is concerned, whether it be in 
terms of commissions to salesmen or the gross profit 
to the firm, I think there are lots of things that 
must be taken into consideration, even if you are 
on a cost basis, meaning in addition to the actual 
cost of the securities, the cost involved in running 
the firm, broadly speaking. 


Here, we feel that the offering really in fact 
should be the base. Other professionals would have 
to pay this price from any integrated house, which 
Strathmore is. We feel that it just isn’t fair 
to penalize Strathmore, which is a market maker, 
and use the same base for an integrated house as 
you would for a firm buying from an integrated 
house. 
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One final comment on this cost practice of de- 
termining the extent of a markup, and then whether 
or not such markup was excessive. We feel really 
that the norms and the guideposts of the NASD 
dictate that cost is the sole [136] determinant only 
in those situations where there is some evidence, 
some substantive evidence, of a lack of good faith 
or bona fide market, whether it is made by the firm 
which is doing the retailing which has caused or 
given rise to a complaint, or whether it be some 
other firm. 


Now, it is my understanding that the NASD has 
never said, and doesn’t say today, that the 5 per 
cent is it, the 5 per cent markup is it, and nothing 
else. My understanding is that the Association 
takes the view that this is just some indication, 
that’s all; that 5 per cent isn’t necessarily good or 
bad, but that 5 per cent should be taken really from 
the point of view that it is to form a basis for a 
statistical computation. 


My recollection is that in this area, that when 
the Association came to the point of announcing 
something in the area of a 5 per cent markup being 
indicative of a fair price, that it did so after a 
study which indicated that there was a great num- 
ber of dealers who, in a great number of trans- 
actions, didn’t exceed a markup of that amount. 


On behalf of Mr. Turner and Mr. Klein, I want 
the committee and its representatives to know that 
we are very appreciative of your indulgence today, 
we feel that, speaking on their behalf and also for 
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myself, we have been treated [137] quite fairly, 
we have been given an opportunity to say and pre- 
sent anything that we wished, and for that, you have 
our gratitude. 


We do hope that as businessmen, you take into 
consideration everything that has been said, and 
that you will come to a conclusion here that essenti- 
ally you have had a respondent which has attempted 
to act in good faith in this market-making area, and 
has striven since the time of the complaint even 
more diligently to so act. And if you do so feel, it 
seems to me that the firm can conclude only that it 
has been treated fairly, and abide by the conse- 
quences. 


Chairman Hunter: Thank you very much, Mr. 
Glavin. Unless there are further comments, we will 
adjourn the hearing. 


(Thereupon, at 5:00 o’clock p.m., the hearing in 
the above-entitled matter was concluded.) 
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Record Document No. 9 


DISTRICT COMMITTEE NO. 11 
NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

123 South Broad Street 
Philadelphia 9, Penna. 


June 14, 1963 


Mr. Irving A. Greene 
Greene and Company 
37 Wall Street 

New York 5, N. Y. 


Dear Mr. Greene: 


Pursuant to the provisions of Article IV, Section 5, you 


are requested to furnish this office with a complete list of 
all transactions in National Bowling Corp. with customers 
and other dealers during 1962. This information should 
include the name of the customer or dealer, trade date, 
number of shares, unit price, commission (if any), and 
total amount paid or received. 


Your prompt attention in this matter is requested. 
Very truly yours, 


FRANCIS C. DOYLE 
Secretary 
FCD/mr 
ec: Mr. Wallace H. Fulton 
Executive Office 


Mr. George Bergen, Secretary 
District No. 12 
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Record Document No. 9 
Telephone Hanover 2-4850 


A.T.&T. Teletype N. Y. 1-1127 


Members 
New York Security Dealers Association 


GREENE anp COMPANY 
INVESTMENT SECURITIES 
37 Wall Street 
New York 5, N. Y. 


June 17, 1963 


Mr. Francis C. Doyle, 
Secretary 

National Association of 
Securities Dealers, Inc. 
Broad and Chestnut Streets, 
Philadelphia 7, Pa. 


Dear Mr. Doyle :— 


Pursuant to your letter of June fourteenth, we wish to 
advise you we had no transactions in National Bowling 
Corp. 


Very truly yours, 


I. A. GREENE 
I. A. GREENE 
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Record Document No. 9 


DISTRICT COMMITTEE NO. 11 
NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

123 South Broad Street 
Philadelphia 9, Penna. 


June 19, 1963 


Mr. I. A. Greene 
Greene and Company 
37 Wall Street 

New York 5, N. Y. 


Dear Mr. Greene: 


In regard to your letter of June 17, 1963, the information 
which we desire concerns National Bowling Lanes, Inc., 


not National Bowling Corp. We are sorry for any in- 
convenience this may have caused you and will appreciate 
your prompt attention to this matter. 


Very truly yours, 


FRANCIS C. DOYLE 
Secretary 
FDC/mr 
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Record Document No. 9 
Telephone Hanover 2-4850 


A. T. & T. Teletype N. Y. 1-1127 


Members 
New York Security Dealers Association 


GREENE anp COMPANY 
INVESTMENT SECURITIES 
37 Wall Street 
New York 5, N. Y. 

June 21, 1963 

Mr. Francis C. Doyle, 

Secretary 

National Association of 

Securities Dealers, Inc. 

Broad & Chestnut Streets, 

Philadelphia 7, Pennsylvania 


Dear Mr. Doyle :— 


Pursuant to your letter of June nineteenth, you will find 
attached herewith a transcript of our transactions in 
National Bowling Lanes, Inc. during the year 1962. 


Very truly yours, 


I. A. GREENE 
I. A. GREENE 
TAG:1 
Enclosure 
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Telephone Area Code 212 HAnover 2-4850 


A. T. & T. Teletype 212-571-1636 


Members 
New York Security Dealers Association 


GREENE anp COMPANY 
INVESTMENT SECURITIES 
37 Wall Street 
New York 5, N. Y. 


NATIONAL BOWLING LANES 


PURCHASES 
Amount 
Trade Date Name of Seller Shs. Price Amount $ 


10/23/1962 Walnut Securities 100 5% $525.00 
Philadelphia 

10/25/62 Walnut Securities 50 5 250.00 
Philadelphia 

10/30/1962 Merrill Lynch, Pierce, 100 5% 525.00 
Fenner & Smith 


Amount 
Trade Date Name of Purchaser Shs. Price Amount $ 


10/23/1962 Strathmore Securities 100 5% $550.00 
Pittsburgh 

10/25/1962 Strathmore Securities 50 5% 275.00 
Pittsburgh 

10/30/1962 Strathmore Securities 100 5% 550.00 
Pittsburgh 
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Record Document No. 10 


DISTRICT COMMITTEE NO. 11 
NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

123 South Broad Street 
Philadelphia 9, Penna. 

June 14, 1963 
Mr. Peter Lineen, President 
Eastern Securities, Inc. 
120 Broadway 
New York 5, N. Y. 


Dear Mr. Lineen: 


Pursuant to the provisions of Article IV, Section 5, you 
are requested to furnish this office with a complete list of 


all transactions in National Bowling Corp. with customers 
and other dealers during 1962. This information should 
include the name of the customer or dealer, trade date, 
number of shares, unit price, commission (if any), and 
total amount paid or received. 


Your prompt attention in this matter is requested. 
Very truly yours, 


FRANCIS C. DOYLE 
Secretary 
FCD/mr 
ee: Mr. Wallace H. Fulton 
Executive Office 


Mr. George Bergen, Secretary 
District No. 12 
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Record Document No. 10 
EASTERN SECURITIES, INC. 


INVESTMENT SECURITIES 
120 Broadway 
New York 5, N. Y. 


Digby 9-3550 
June 17, 1963 


National Association of Securities Dealers 
Broad & Chestnut Streets 

Philadelphia, Pennsylvania 

Att: Mr. Francis C. Doyle 


Gentlemen: 


As per your request June 14, 1963, we are enclosing copy 
of trades we made with various brokers. 


Please be informed that we do not have any retail 
customers. 


Very truly yours, 


EASTERN SECURITIES. INC. 
Perer BE. Linren 

Peter E. Lineen, 

Treasurer 
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Record Document No. 10 
Eastern Securities, Inc. 
120 Broadway 
New York 5, N. Y. 


1962 
NATIONAL BOWLING LANES 
Date Quantity Stock Bought 


9/7 150 Walnut Sec PL 
10/9 200 do 
10/22 200 do 
10/22 100 do 
11/27 50 Reed Lear Pelts 
12/3 100 Crow Browman Pelts 


Date Quantity Stock Sold 


9/7 150 Langley Howard Pelts 
10/9 200 do 
10/22 100 do 
as of 10/22 
10/23 200 do 
11/28 50 do 
12/3 100 do 
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Decision in Complaint No. P-220. 
(Filed July 29, 1964.) 


BrrokE THE 
NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


District Bustress Conpucr CommitTEx No. 11 


In the matter of: 

DISTRICT BUSINESS CONDUCT COMMITTEE NO. 11, 
Philadelphia National Bank Building, Broad and Chest- 
nut Streets, Philadelphia, Pa. 19107, 

Complainant, 


FELSER, A 
TURNER, THO 
burg, Pa. 15222, 
and 


JAMES F. JONES, 1414 Summit Boulevard Broadview 
Heights, Cleveland 41, O., 
Respondents. 


This Complaint was filed on May 16, by the District 
Business Conduct Committee of District No. 11 against 
Strathmore Securities, Inc., a member, Charles E. Klein, 
the firm’s President, Auldus H. Turner, Jr., its Vice-Presi- 
dent, and Donald C. Bailey, Phil RB. Chesaro, Kenneth W. 
Dorthe, Salvatore F. Geswaldo, Frank J. Gorman, Jr., 
John E. Ingold, James F. Jones, Ray J. Lindenfelser, An- 
drew A. Tarantini, Ronald D. Turner, and Thomas T. 
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Turner, registered representatives. The Complaint origi- 
nated from a routine examination of the firm which com- 
menced on March 18, 1963. It alleged violations of Ar- 
ticle III, Sections 1 and 4, of the Association’s Rules of 
Fair Practice. 


The Respondents requested a hearing which was held at 
Pittsburgh, Pa., on September 18, 1963, before a sub-com- 
mittee of the District Business Conduct Committee consist- 
ing of David W. Hunter, Co-Chairman, Arthur F. Hum- 
phrey, Jr., David A. Burt, Jr., James C. Lear, and Thomas 
Lynch, III. The Respondent Firm was represented by Re- 
spondents Klein and A. Turner, who also appeared on their 
own behalf. The other individual respondents did not ap- 
pear; however, all of the respondents were represented by 
counsel James T. Glavin. 


Summary of Complaint and Answers 


Cause (a) of the Complaint alleged that the Respondent 
Firm and the individual respondents engaged in the prac- 
tice of selling securities to customers at prices which were 
not fair in view of all the relevant circumstances. It was 
charged that each of 88 transactions on two schedules which 
are attached to the Complaint and to this Decision consti- 
tute separate and distinct violations of Article III, Sections 
1 and 4 of the Association’s Rules of Fair Practice, on the 
part of the Respondent Firm and Respondents Klein and 
‘A. Turner, because of the official capacity in which each 
acted for the Respondent Firm, and Respondents Bailey, 
Chesaro, Dorthe, Geswaldo, Gorman, Ingold, Jones, Linden- 
felser, Tarantini, R. Turner, and T. Turner, insofar as their 
individual transactions are concerned. 


Decision in Complaint No. P-220. 


The first schedule listed 52 transactions in the common 
stock of Unison Electronics Corporation which were all of 
said transactions with members of the public during the 
period February 7, 1963, to February 26, 1963. For sev- 
eral months prior to and during the period covered by the 
Complaint the Respondent Firm was the only dealer ap- 
pearing in the ‘‘pink sheets”’ of the National Quotation 
Bureau, Inc., with a quotation in the stock. Its quotation 
was consistently 15 bid, 17% ask. 


The Respondent Firm’s practice was to buy at the bid 
price or less and sell at the ask price which it listed in the 
“pink sheets.’’ Thus, the mark-up realized was usually no 
less than approximately 15 per cent. However, on February 
18, 1963, it purchased 8,340 shares from another dealer at 
90 cents a share and the following day, while it did not 
change its quotation in the ‘¢pink sheets,’’ it began selling 
shares to the public at its bid price of 154, or 81 per cent 
over cost. 


The second schedule listed 33 transactions in the common 
stock of National Bowling Lanes, Inc. These were all of 
said transactions which the Respondent Firm had with 
members of the general public during the month of October, 
1962. 


During this period the Respondent Firm inserted a bid 
of 534 and an ask of 614 in the ‘¢pink sheets.’’ Shares were 
acquired at the bid price or less and usually sold at the ask 
price. Thus, in the transactions listed on the schedule, the 
mark-up realized was usually no less than 13 per cent and 
reached as high as 25 per cent over cost. 


Cause (b) of the Complaint alleged that the Respondent 
Firm violated Regulation T of the Federal Reserve Board 
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of Governors by not requiring payment from customers and 
by its failure to cancel transactions as required by Section 
4(c)(2) and by failing to freeze accounts as required by 
Section 4(c)(8). A schedule in support of this charge was 
attached to the Complaint. 


The Respondents were granted an extension of time in 
which to file an Answer and they did so under date of June 
20, 1963. It is summarized, as follows: 


The Respondents pointed out that the Respondent Firm 
had been a member of the selling group in the original 
public offering of the shares of Unison Electronics in July, 
1962, and that since that time it had been virtually the only 
dealer quoting the stock in the ‘‘pink sheets,’ and that it 
would appear from known transactions that it was the 
principal buyer and seller. 


The Respondents expressed the belief that the main 
charges involved in the transactions of Unison Electronics 
arose essentially as a result of special circumstances. It 
was stated that on February 1, 1963, the Respondent Firm 
was long 2,290 shares of Unison and that prior to this date 
it had received several telephone calls from First of 
Michigan Corporation, a broker/dealer, offering a block of 
8,340 shares at $1 per share. The Respondent Firm was not 
then interested in acquiring a block of this size but First 
of Michigan persisted in its offer and subsequently advised 
that its customers had threatened to place an ad in the 
Pittsburgh papers offering the stock at $1, and that the 
Respondent Firm, in an attempt to protect the market, 
reluctantly purchased the block of shares on February 18, 
1963, at 90 cents per share, and that it is an accepted fact 
in the securities business that an inordinately large block 
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of stock would be sold for a price considerably less than the 
current market. 


It was pointed out that during the period of time from the 
date of the first inquiry from First of Michigan to the date 
of the purchase the Respondent Firm maintained a fair 
‘and orderly market in the stock and in so doing increased its 
long position to 3,280 shares. 


The Respondents expressed the opinion that the repre- 
sentative current market was 156 bid, 17 offered, notwith- 
standing the fact that it was the only broker in the sheets 
and that they continued to make a market despite the 
enormity of the risk they incurred as the solitary broker, 
and that it is their belief that the representative bid side of 
154 was not lessened by virtue of the 90-cent cost because 
they viewed this as an extraordinarily large amount of 
stock under the existing circumstances, the average pur- 
chase ordinarily involved no more than one hundred to a 
few hundred shares. 


The Respondents offered as an indication of their ra- 
tionale regarding the representative current market the fact 
that it purchased shares on the next and subsequent days 
at 1%. 


It was stated that in view of all the facts and circum- 
stances that the Respondents, in providing liquidity, were 
attempting to cope with a highly unusual situation and act- 
ed in a manner which they considered to be consistent with 
fair and equitable principles of trade, and had they not 
purchased the block of shares it would have precipitated 
a sharp drop in the value of the securities and there is no 
telling how many additional shares would have been dump- 
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ed into the market solely because of the drop in price, and 
that it is difficult to estimate what over-all harm would have 
been done to shareholders, and at what point in time the 
market would have recovered, if at all. 


It was further stated that on reconsideration and discus- 
sion with counsel and representatives of the Committee that 
the Respondent Firm has a clearer understanding of the 
various factors which are determinative of a representative 
market, and that they have established a policy which it will 
apply in similar circumstances and that were it applied 
retroactively to the block of stock, the shares would not 
have been retailed at near the same price. 


With respect to the other transactions in Unison, the 
Respondents made most of the same points which they had 


previously set forth and pointed out that Unison is a ‘‘low- 
priced’’ security and that they honestly felt that the mark- 
up of 16 per cent was consistent with fair and equitable 
principles of trade and that, however, the application of a 
current policy of the Respondent Firm would result in a 
mark-up substantially less than that previously taken. 


With reference to National Bowling Lanes, Inc., the Re- 
spondent Firm stated that it was a member of the selling 
group in March, 1962, and subsequent to the completion of 
the offering became active in the trading market and in- 
serted a quotation in the ‘‘pink sheets’’ and that there were 
usually two or three other brokerage firms with quotations 
in the ‘‘pink sheets’’ in the period covered by the Com- 
plaint, and that because of the presence of other brokers 
in the sheets it was felt that there was a clear indication of 
a representative market, and that notwithstanding the fact 
that the Respondent Firm acquired the shares as its bid 
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price or lower, it was assumed that the representative mar- 
ket during this period of time was none the less higher than 
the Respondent Firm’s cost of acquisition, and that as far 
as they knew the continuing presence of these other brokers 
in the sheets reflected a bona fide representative market 
which was in excess of its cost of acquisition, and that, how- 
ever, in view of the charges of the Complaint, the Respond- 
ents assumed, for the purpose of submitting their Answer, 
that the Committee asserts that the quotations appearing 
in the sheets were not indicative of the representative mar- 
ket, and that in response to this assumed position the Re- 
spondents addressed themselves to the cost price of the se- 
curities acquired during the period. 


Using the same-day high cost price of securities pur- 
chased the Respondents computed the mark-ups on the 36 
transactions and found that in one case it was less than 9 
per cent, in 28 it was 13 per cent, and in one case it was 18 
per cent. With regard to the remaining 6 transactions 
which occurred on October 24, 1962, it was stated that no 
purchases were made on that day and the Respondents used 
the preceding day’s cost and computed the mark-up at 13 
per cent. 


The Respondent Firm maintained that at all times it was 
in a risk position and that it was acting in good faith and 
in a manner entirely consistent with fair and equitable prin- 
ciples of trade, and that, however, the Respondent Firm’s 
current policy in the mark-up area, which when applied to 
this type of transaction, would result in a lesser mark-up. 


Cause (b). With regard to the alleged violations of 


Regulation T, it was stated that Respondent Klein, the 
administrative officer, had suffered several heart attacks 
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during the period of the alleged violations which caused 
his extended absence from the office and that, in addition, 
the back office was overloaded with work, necessitating the 
employment of new clerks who subsequently proved in- 
capable of doing the work. However, it was asserted that 
there was never a deliberate attempt on the Respondent 
Firm’s part to circumvent the credit restrictions imposed 
by Regulation T, but, rather, inadvertence, oversight, and 
misguided reliance were the causes of the violations. 


Facts, Findings, and Conclusions 


In an attempt to simplify the discussion of these matters 
we will consider cause (b) of the Complaint first since it is 
a relatively simple matter. 


A schedule attached to the Complaint listed 24 apparent 


violations of Section 4(c)(2) and 4 violations of Section 
4(c)(8) of Regulation T which were taken from the cus- 
tomer accounts A through C for the period January, 1962, 
to November, 1962. Subsequent to the Complaint and 
prior to the filing of an Answer, the Respondent Firm sub- 
mitted information which showed that 9 of the alleged 
violations of Section 4(c)(2) were, in fact, not violations 
by reason of the fact that there were errors in posting, 
payments were posted late, and the Respondent Firm had 
extensions of time which were not shown to the exam- 
iner during the course of his examination. The amount of 
money involved in the remaining 4(c) (2) violations ranged 
from $250 to $4,750 and payment was received from one to 
42 days late. 


It is evident, and the Respondent Firm has admitted that 
it violated Regulation T, and we find that each violation of 
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the regulation constitutes a separate and distinct violation 
of Article III, Section 1, of the Rules of Fair Practice. 
However, we wish to point out that despite the seriousness 
of Regulation T violations we consider them in this Com- 
plaint of far less importance in view of the very serious 
nature of the allegations in relation to the firm’s mark-ups. 


The Respondents are engaged almost exclusively in the 
sale of low-priced, over-the-counter, speculative securities 
to members of the public by means of telephone solicita- 
tions. This is the second Complaint against the firm in- 
volving mark-ups. In addition, a mark-up Complaint was 
also brought against Kettering, Frankel & Co., Ine., Pitts- 
burgh, Pa., at a time when Respondent Klein was Vice- 
President and Respondent A. Turner was Secretary. 


At the hearing the Respondents contended that the Com- 
mittee was limiting its considerations solely to cost and 
was ignoring other indications of the market. However, 
despite the fact that the only indications of the market 
which they offered were ‘‘pink sheet’? quotations, nothing 
could be further from the truth. We do state that we are 
of the opinion that contemporaneous cost is the best in- 
dication of the market in the absence of other bona fide 
evidence of the prevailing market. 


As has been stated, the Respondent Firm was the only 
dealer appearing in the ‘‘pink sheets’? in Unison Elec- 
tronies during the period under consideration and its quo- 
tation of 15% bid, 1% ask was consistently maintained 
despite the fact that not one share was sold to another 
dealer at 17% or any other price. We do not, however, 
question the validity of the ‘‘pink sheet’? quotations from 
the standpoint of market rigging, as the Respondents sug- 
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gested at the hearing, but rather from the standpoint of 
actual transactions at the quoted prices. We believe it is 
a basic concept that ‘‘pink sheet’’ quotations are for use 
between dealers and are intended to reflect the price at or 
about which they will do business with one another. It 
follows then that in their dealings with the public there 
would be justification for charging a somewhat higher 
price, or in the case of an agency transaction, a fair com- 
mission. However, we believe it is apparent from the 
record that the quotations which appeared in the ‘‘pink 
sheets’? were not inside or wholesale markets nor repre- 
sentative of a bona fide current market. It is clear that 
the Respondent Firm controlled and dominated the market 
and that the quotations were predetermined and arbitrary 
figures established in an attempt to justify the prices 
charged retail customers. 


We believe an indication of the true market was revealed 
by Respondent A. Turner when he stated that he would 
have been willing and attempted, following the purchase of 
a block of stock from First of Michigan at 90 cents, to sell 
shares to other dealers at 95 cents. This is certainly a far 
ery from the 1% ask price which the Respondent Firm 
caused to appear in the ‘‘pink sheets.”’ 


The Respondents contended, and we are in agreement, 
that they were faced with a very real problem when First 
of Michigan offered the block of 8,340 shares. However, 
We are appalled to think that their solution to the problem 
was to sell the shares at 81 per cent over cost. © 


We have considered the risk which the Respondent 
Firm incurred as the ‘‘solitary broker’’ and do not find 
that it was enormous, as contended. We note that the day 
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following its purchase of the 8,340 shares at 90 cents it sold 
6,280 shares at 15g. We also question the risk involved in. 
gelling shares at 17 when there is a known source of shares 
at 1. 


Insofar as the other transactions in Unison are con- 
cerned, we are of the opinion that 15 per cent, even though 
the security is ‘‘low-priced,”’ is not consistent with fair and 
equitable principles of trade.”’ 


With reference to National Bowling Lanes, Inc., the 
Respondents contended that because of the presence of 
other dealers in the ‘‘pink sheets’’ during the period 
covered by the Complaint the quotations appearing there 
‘‘reflect a bona fide representative market * * #7 This 
contention ignores the fact that, as in the case of Unison 
Electronics, transactions were not taking place between 
dealers at the ask price or close: to it. The Respondent 
Firm was consistently appearing in ‘the “pink sheets,’’ 
yet they had only one sale to other brokers during the 
period. It occurred on October 9, 1962. The transaction 
involved the sale of 200 shares at $6 per share. Their 
quotation that day and on every day throughout the period 
was 534 bid, 6% ask. 


The Respondent Firm also purchased shares on October 
23, 25, and 30, 1962, at 5% from Greene & Co., another 
dealer appearing in the ‘‘pink sheets.’’ Greene had pur- 
chased the shares at 5 and 514 from other dealers on the 
same day and in the same number as the sales to the 
Respondent Firm. These three transactions were the only 
ones that Greene had for the entire year of 1962. Greene’s 
quotation in the ‘‘pink sheets’? on the above dates was 
5% bid, 614 ask. 


166 
Decision in Complaint No, P-220. 


The only other dealer appearing consistently in the ‘‘pink 
sheets’? during the period was Eastern Securities, Inc. 
It purchased shares on October 9 and 22, 1962, at 544 and 
514 and sold them on the same day and in the same number 
at 514 and 534. 


The Respondent Firm has been interested in National 
Bowling Lanes since participating in the public offering 
as a selling group member in March, 1962, and has been 
active in the trading market. Based on our experience in 
the securities business, we believe that the Respondents 
were fully aware of the true market and, as in the case 
of Unison Electronics, they were attempting to justify the 
prices charged retail customers by inserting quotations in 
the ‘‘pink sheets’”’ which did not bear any relation to actual 
inside or wholesale markets. 


The Respondents used a high cost price and computed 
34 of the 36 transactions at a mark-up of 13 per cent. How- 
ever, they were in error in 6 transactions which occurred on 
October 24, 1962, for they used a following-day’s cost 
price when they had a same-day cost. They made two pur- 
chases, one at 5 and the other at 514. If the former price 
were used the mark-up would be 25 per cent; if the latter 
price were used it would be 19 per cent. 


The Respondents also computed one of the mark-ups at 
less than 9 per cent and the remaining one at 18 per cent. 
The 9 per cent trade occurred on October 25, 1962. The 
Respondent Firm made one purchase at 534 and this was 
the price used. However, they made 2 purchases at 544; 
had this price been used the mark-up would have been 13.6 
per cent. The 18 per cent trade occurred on October 22, 
1962. The Respondent Firm made one purchase at 5% 
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and this was the price used. However, there was another 
purchase at 514; had this price been used the mark-up 
would be 23.8 per cent. 


The fact that the Respondent Firm was the primary 
market in Unison Electronics and National Bowling Lanes 
and maintained a position in the shares was given our full 
consideration, having in mind the added risk attendant 
to such situations. We have also considered, in addition to 
the mark-ups taken, the availability of the securities, their 
price, and the amount of money involved in the trans- 
actions, and we find that the Respondents engaged in the 
practice of selling securities to customers at prices which 
were not fair in view of all the relevant circumstances, and 
that their conduct was inconsistent with just and equitable 
principles of trade. 


In our opinion Respondents Klein and A. Turner set 
a policy for the Respondent Firm under which they took 
all the traffic would bear. We also believe the other 
individual Respondents must share a responsibility for 
the unfair prices which their customers paid, for Article II, 
Section 1(c), of the Rules of Fair Practice provides that 
“(Registered Representatives of members shall be under 
the same duties and obligations as a member under the 
Rule of Fair Practice.” It is evident that they were 
almost consistently receiving compensation which of itself 
was more than 5 per cent. Further, it was their under- 
standing that they would receive one-half of the net; hence, 
a simple mathematical computation gave them a mark-up 
which should have served to alert them to its unfairness. 
In our opinion the very least they could have done was to 
refrain from offering shares at prices which they knew or 
should have known were unfair. 


168 
Decision in Complaint No. P-220. 


In setting a penalty for the Respondent Firm and Re- 
spondent A. Turner’ we believe that no consideration should 
be given to the stated revised mark-up policy of the 
Respondent Firm. This is the third time that Respondent 
A. Turner has been before us and we believe he has been 
given every opportunity to change his ways. 


Penalties 


Now, therefore, pursuant to the provisions of Article V 
of the Rules of Fair Practice, the District Business Conduct 
Committee of District No. 11 imposes the following penal- 
ties: 

That Respondent Strathmore Securities, Inc., be and 
hereby is fined $1,000 and expelled from membership 
in the Association. 


That Respondent Auldus H. Turner, Jr., be and hereby 
is fined $1,000 and his registration as a representative 
revoked. 


The Respondents Donald C. Bailey, Phil R. Chesaro, 
Kenneth W. Dorthe, Salvatore F. Geswaldo, Frank J. 
Gorman, Jr., John E. Ingold, James F. Jones, Ray J. 
Lindenfelser, Andrew A. Tarantini, Ronald D. Turner, 
and Thomas T. Turner be and hereby are each fined 
$200 and their registrations as representatives sus- 
pended for thirty days, such suspensions to commence 
on a date to be set by the Executive Office. 


In addition to the above penalties, Respondents Strath- 
more Securities, Inc., and Auldus H. Turner, Jr., are 


1 The proceedings against Charles E. Klein were terminated by his death in 
February, 1964. 
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jointly and severally assessed $298.05 to cover the cost of 
the transcript of the hearing. 


DISTRICT BUSINESS CONDUCT 
COMMITTEE NO. 11, 


By Agruur F. HuMpHREY, Jz., 
Co-Chairman. R 


Sales to Customers in the Over-the-Counter Market by 
Strathmore Securities, Inc., as Dealer ( Principal) and 
for its own account 


National Bowling Corp. 


Customer Trade Date Qt. Price Amount 


10/ 1/62 6% 
10/ 2/62 6% 
10/ 3/62 6% 
10/ 3/62 6% 
6% 
6% 
6% 


= 
© 


Lindenfelser 
Gorman 
Henjum 
Geswaldo 
Chesaro 
Lindenfelser 


1. 
2. 
3. 
4. 
S 
6. 
ve 
8. 
9. 


J. E. Ingold 
J. E. Ingold 
Chesaro 
Tarantini 
T. Turner 
T. Turner 
Turner 
Bailey 
Tarantini 
T. Turner 
Tarantini 
i Geswaldo 
10/26/62 00  Geswaldo 
10/30/62 . T, Turner 
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Note 


During the period covered above the Respondent Firm 
inserted a 534bid—6%4 ask quotation for National Bowling 
Corp. in the ‘‘pink sheets’’ of The National Daily Quotation 
Service Bureau. Shares were acquired at the bid price or 
less and usually sold to the public at the ask price. Thus 
on the transactions listed above the mark-up realized was 
no less than 13 per cent and reached as high as 25 per cent 
over cost. 


Sales to Customers in the Over-the-Counter Market by 
Strathmore Securities, Inc., as Dealer (Principal) and 
for its own account 


Unison Electronics Corp. 


Customer Trade Date Qt. Price Salesman 


2/ 7/63 1% . Wachulski 
2/ 8/63 1% D 

2/11/63 1% 

27s 

2/12, 

2/13/63 y 

2/13/63 J. E. Ingold 
pie i % Turner 

2 i ones 
2/15/63 Jones 

J. E. Ingold 


ea 
iS) 


1. 
2. 
3. 
4. 
5: 
6. 
Z 
8. 
9. 


2/19/63 
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Customer TradeDate Qt. Price Amount Salesman 


2/19/63 % Tarantini 
J. E. Ingold 
Turner 
Lindenfelser 


Lindenfelser 
Geswaldo 
T. Turner 
Schmidt 


Tarantini 
Lindenfelser 
Wachulski 
Tarantini 
Geswaldo 
Jones 
Wachulski 
Jones 


For several montns prior to and during the period 
covered above the Respondent Firm was the only dealer 
appearing in the ‘‘pink sheets’’ of The National Daily 
Quotation Service Bureau with a quotation in Unison Elec- 
tronics Corp. Its quotation was 15% bid—1% ask. 


The Respondent Firm’s practice was to buy at the bid 
price or less and sell at the ask price which it listed in the 
“«pink sheets’’; thus the mark-up realized was usually no 
less than approximately 16 per cent. However, on Feb- 
ruary 18, 1963, it purchased 8,340 shares from another 
dealer at 90 cents a share and the following day, while it 
did not change its quotation in the ‘‘nink sheets,’’ it began 
selling shares to the public at its bid price of 15%, or 81 
per cent over cost. 
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BerrorE THE Boarp oF GovERNORS 


NATIONAL ASSOCIATION OF SECURITY 
DEALERS, INC. 


In the Matter 


of 
DISTRICT BUSINESS CONDUCT COMMITTEE 
FOR DISTRICT NO. 11, 
Complainant, 
vs. 
STRATHMORE SECURITIES, INC., Park Building, 
Pittsburgh, Pennsylvania, 
and 
CHARLES E. KLEIN, AULDUS H. TURNER, JR., 
DONALD C. BAILEY, PHIL R. CHESARO, KEN- 
NETH W. DORTHE, SALVATORE F. GESWALDO, 
FRANK J. GORMAN, JR., JOHN E. INGOLD, RAY J. 
LINDENFELSER, ANDREW A. TARANTINI, RON- 
‘ALD D. TURNER, THOMAS T. TURNER, JAMES F. 
JONES, Registered Representatives, 
Respondents. 


Complaint No. P-220 
District No. 11. 


Transeript of proceedings held in the above-entitled 
matter held at the Penn-Sheraton Hotel, Pittsburgh, Penn- 
sylvania, on Friday, October 23, 1964, commencing at 1:30 
o’clock P. M. 

THE BOARD OF GOVERNORS. 


Appearances: 
On behalf of the N.A.S.D.: Paul H. Welch. 
On behalf of the Respondents: Joseph S. Schuchert, Jr. 
On his own behalf: Auldus H. Turner, Jr. 
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[4] PROCEEDINGS 

The chairman: Gentlemen, these proceedings before 
a Subcommittee of the Board of Governors, composed of 
Messrs. Norman B. Ward, Jr. and Gus G. Halliburton, are 
for the purpose of reviewing the Decision of District 
Business Conduct Committee No. 11 in the matter of 
Complaint No. P-220 involving Strathmore Securities, 
Inc., a member, Pittsburgh, Pennsylvania, and Charles 
E. Klein, Auldus H. Turner, Jr., Donald C. Bailey, Phil 
R. Chesaro, Kenneth W. Dorthe, Salvatore F. Geswaldo, 
Frank J. Gorman, Jr., John E. Ingold, Ray J. Linden- 
felser, Andrew A. Tarantini, Ronald D. Turner, Thomas T. 
Turner and James F. Jones, registered representatives 
thereof. 


This hearing has been scheduled at the request of 


respondents for an appeal, pursuant to Section 13 of 
the Association’s Code of Procedure for Handling Trade 
Practice Complaints. 

The District Business Conduct Committee in its Desision 
dated July 29, 1964, expelled respondent member and fined 
him $1,000. The registration of respondent Auldus H. 
Turner, Jr. was revoked and he was fined $1,000. 

Respondents Bailey, Chesaro, Dorthe, Geswaldo, 
Gorman, Ingold, Jones, Lindenfelser, Tarantini, Ronald 
[5] D. Turner and Thomas T. Turner were fined $200 and 
their registrations were suspended for thirty days. 

Costs of $298.05 were jointly assessed against respondent 
member and respondent Auldus H. Turner, Jr. 

Respondents and counsel were notified by registered 
letter dated October 5, 1964, of the time and place of this 
hearing. 

The complaint, the answers of respondents, transcript 
of the previous hearing, correspondences of counsel, 
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exhibits and findings of the District Business Conduct 
Committee are all a part of the record before us, and, 
therefore, it is not necessary to be repetitious except to 
the extent the respondents or this Subcommittee think 
it necessary in developing all the facts in the case. 

For the purpose of informing you of the procedures in- 
volved, this review is conducted by a Subcommittee which, 
in turn, reports to the National Business Conduct Com- 
mittee, and that Committee makes a recommendation to 
the full Board of Governors. Any decision rendered 
finally is the decision of the entire Board of Governors. 
The next meeting of the Board will be held in January, 
1965. 

If you are dissatisfied with the decision [6] rendered by 
the Board of Governors, you have the right to appeal to the 


Securities and Exchange Commission, and, beyond that, 
to the courts. 


In these proceedings, we are not bound by the rules of 
a court of law, and our deliberations are those of business- 
men with our aim to establish all the facts in the case in 
order to render a proper recommendation to the Board. 

If any party to this proceeding desires a transcript, 
he may obtain one from the court reporter by paying 
the customary charges for it. 

In the interest of having a clear record and so that 
that the court reporter may be able to take down all 
of the discussion here, it is requested that before anyone 
speaks, he obtain permission from the Chairman to do 
so. 

We will turn the meeting over to you. 

Mr. Schuchert: Mr. Chairman, as an introduction as 
to the way I would like to conduct the appeal on behalf 
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of my client, let me say your opening statement contained, 
of course, reference of rights of appeal to the Securities 
and Exchange Commission, or more properly, right of 
review, and thereafter, right of review in the Cireuit Court 
of Appeals. 

[7] Because of the availability of these rights, I will per- 
haps put matters into the record which I hope you will 
bear with me on, because it is my intention to make a rec- 
ord of these proceedings and to protect my client against 
any eventuality, in case this matter is reviewed by the 
SEC or by the court. 

I did not represent Mr. Turner or Strathmore Securities 
at the level of the District Conduct Committee. 

Mr. James Glavin of New York City was his counsel. 
Had I represented Mr. Turner at that level, I would 
have directed certain motions to the Committee which 
I have done recently in other similar proceedings. 

As a matter of background, I would like to point out 
that at this stage, Mr. Turner and I, in his behalf, would 
like to challenge the entire procedure which is used by 
the District Conduct Committee of the NASD, as being 
one which is in effect unconstitutional, and violative, in 
our opinion, of the pertinent rules of the Administration 
Procedure Act. 

As you gentlemen know, the Association, the NASD, 
was organized under the authority of the Act of Congress, 
a section contained in the Securities and Exchange [8] Act 
of 1934 

In that Securities and Exchange Act of 1934, and for 
the purpose of this hearing, it is not necessary for me 
to point out the precise section, associations such as the 
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NASD were permitted to register as a securities associa- 
tion provided that certain conditions were met 

One of those conditions was that the association have 
a fair method of representation, that the directors and 
governors and other officials be selected on the basis which 
is fairly representative of the wishes of the members. 

Other sections of the Securities and Exchange Act of 
1934 compel the association in disciplinary proceedings to 
adopt and use a method of fair play in resolving their 
disciplinary actions. 

Without belaboring this point, it is my point, and for 
the record, that the National Association of Securities 
Dealers, having been incorporated and registered under 
an act of Congress, and having the right to take disci- 
plinary action against members which would result in 
their expulsion, termination of their livelihood and the 
imposition of heavy fines, coupled with the fact that your 
proceedings here are reviewable by the Securities and 
Exchange Commission, [9] which is an administrative 
agency of the United States, and from there to the courts, 
it is my belief that legally these proceedings are subject 
to the same requirements of due process as are the proceed- 
ings of the Securities and Exchange Commission itself. 

Those requirements of due process are, of course, notice 
to the respondent, opportunity to be heard, but, most im- 
portant, opportunity for a fair hearing. 

I will make my objections as brief as possible, but I object 
to, and I would ask that this Committee reverse the District 
Conduct Committee, District Business Conduct Committee, 
or remand this case back to them for proceedings which 
comply with what I feel the rights of this individual are, 
for the following reasons: 
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Number one, I believe that the fundamental concepts 
and mechanism of the disciplinary proceedings do not 
afford this gentleman due process, do not afford the re- 
spondent firm due process of law. 

What do I mean by that? He gets notice and opportunity 
to be heard, true, but if you will refer, for example, to 
your quotes of fair practice, Article IV, Section No. 3, 
which says, ‘‘Any District Business Conduct Committee 
which, on information and belief, is of the opinion that 
any [10] act, practice or omission of any member of the 
corporation is in violation of any of the rules of fair prac- 
tice of the corporation, may, on the form to be supplied 
by the Board of Governors, file a complaint against such 
member in regards thereto with itself or with any other 
District Business Conduct Committee of the Corporation, 
as the necessities of the complaint may require, and any 
such complaint shall he handled in accordance with the code 
of procedure and in the same manner as if it had been 
filed by an individual or member.”’ 

All this section does it allow the District Business Con- 
duct Committee to institute a complaint in proper cases 
where they feel a complaint is warranted, but this complaint 
it to be handled like other complaints are to be handled, 
and under the code of procedure for handling trade prac- 
tices complaints. 

Section IL says, ‘‘The District Business Conduct Com- 
mittees of the Corporation and the Board of Governors 
shall constitute the bodies empowered to hear and pass 
upon all complaints in regard to violations of the rules. 
The District Business Conduct Committees shall have or- 
iginal jurisdiction in handling such complaints, and the 
Board of Governors shall act as an appellate and review 
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body, all functioning in accordance with the procedure 
hereinafter [11] set forth.’’ 

What this is in effect, then, is that the NASD is not 
only the prosecutor, not only the investigator, not only 
assembles the data upon which these disciplinary proceed- 
ings are founded, but then they turn their hat around and 
very nicely come into a committee and bring the respondent 
before them and take testimony and determine the com- 
plaint which they have brought. 

I believe sincerely this practice has been outlawed in all 
administrative agencies since right prior to the Adminis- 
trative Procedure Act. 

The prosecution and the judicial functions must be sep- 
arated. 

I object to the proceedings as violating the constitutional 
rights of Strathmore Securities, as well as the express 
provisions of the Procedure Act, the Administrative Pro- 
cedure Act, which governs all administrative agencies. 

I classify the NASD as a quasi-administrative agency 
since it was formed under the provisions of the Securities 
and Exchange Act or its appeal or appeals under it, like to 
the appeals and to the court. 

The logic of this is very simple. If the Securities and 
Exchange Commission is bound in their [12] proceedings 
to grant certain safeguards—and I will mention a few 
other ones—then certainly a body which is organized under 
that Act and whose record in itself is the only thing that 
the Securities and Exchange Commission has to review in 
determining whether this man is expelled from business, 
should be subject to the same safeguards, the same consti- 
tutional safeguards. 
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I know that your rules don’t provide this, and I am 
making this challenge as a matter of law which I feel 
ultimately, if necessary, the courts will sustain. 

Secondly, there are other matters about due process. I 
object to the unavailability of subpoena power. I have 
had hearings, Mr. Ward, where a member who has been 
accused of violating a trade practice tries to get informa- 
tion to prepare his defense, but he has absolutely no right 
to subpoena power. 

The Business Conduct Committee has been, I would 
say, utterly uncooperative in securing the information 
which a member may want to present in his own defense. 

So he is faced with a situation where he comes into 
proceedings before the District Business Conduct Commit- 
tee facing, for example, Mr. Doyle, who has the oppor- 
tunity to go through books and records of every other 
broker [13] whose markets may have some effect upon this 
matter, of bringing all the evidence of investigators in 
before the panel, and the respondent has nothing but his 
own words, his own testimony and his own records. 

The Administrative Procedure Act, of course, which 
governs administrative agencies, provides that there shall 
be subpoena power for respondents so that they may secure 
evidence necessary to defend themselves. 

I object on the same ground, constitutional ground, and 
on the fact that the District Business Conduct Committee 
proceedings and the rules are unconstitutional in the fact 
that there is no sworn testimony. 

The respondent has no right to demand that an oath 
be given to any witness who may come in and appear against 
him. 

I further object to the entire procedural mechanism 
employed under the rules of fair practice and in connec- 
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tion with the actual operation of the District Business Con- 
duct Committee, on the grounds that every reasonable con- 
stitutional safeguard which the courts have continuously 
upheld, and which is provided for in the Administrative 
Procedure Act, is not provided to the respondents. I 
won’t belabor that point any further. 

[14] I would ask, by the way, in connection with my 
former statement, that this Committee either reverse or 
remand on the grounds which I have just set forth. 

Now, let’s get to the heart of the matter here, the sub- 
stance of the matter today. 

Strathmore Securities has been charged with excessive 
markups, and I am sure that this Board of Governors is 
probably getting tired of hearing these markup cases; they 
have been so frequent. 

Gentlemen, they haven’t been frequently, because there 
has just been a wholesale disregard by members of basic 
rules of fair play or commercial honor. 

I think the principal reason for this difficulty is not 
only don’t the members understand what markup is, and 
what this five percent policy is, but I don’t believe that the 
District Conduct Committee or its members understands it, 
and I believe that many times the Board of Governors 
perhaps is confused. 

I will point out certain information here in support of 
my beliefs. 

Of course, you know the rule, it is not necessary for me 
to read the rule of the NASD which this gentleman is ac- 
cused of violating, and which Strathmore is [15] accused 
of violating in connection with excessive markups. 

I am objecting to all of these proceedings, including the 
proceedings before the District Committee, on the grounds 
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that this rule is so vague, general and indefinite that it is 
incapable reasonably of interpretation, and that therefore 
this respondent as well as other members of the Association 
has no reasonable basis upon which he can judge his ac- 
tions, either to conform or not to conform with the rule. 

I believe that this constitutes a further constitutional 
violation of respondent’s rights. 

I was surprised in other proceedings that members of 
the District Conduct Committee had not even read the 
report of special study of securities markets of the Securi- 
ties and Exchange Commission. I was somewhat appalled 
to find out that people who were sitting in judgment on 
these markup cases had not read the summary of the tes- 
timony which was taken from, indeed, NASD officials them- 
selves, regarding the markup policy. 

Before I get into that, I would like to say that Strathmore 
Securities—I don’t think it requires any special showing of 
evidence—is not strictly a retail broker, they are not strict- 
ly a wholesaler, they are not [16] strictly an underwriter. 
Stratmore Securities is an integrated securities firm. They 
are retailers, they are wholesalers, they are underwriters. 
They make their money from all of these functions. They 
make their money from maintaining risk positions in securi- 
ties as well as retailing those securities. 

They are, in fact, in many securities, the principal market 
in the security. 

Now, the rules which have been applied here on this 
markup situation, without much consideration, in fact, has 
been, a contemporaneous cost to a broker is always a basis 
upon which markup was computed. 

I notice that they put in there in the absence of other 
independent markets, but they brush this consideration off 
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very easily by saying that since this broker only had one 
transaction with another broker during this period of time, 
there is no other independent market. 

Gentlemen, I have never heard such hogwash in my life. 

Independent markets conservatively exist whether or not 
one dealer deals with another broker or not, or regardless 
of the frequency of the deals. 

The problem here comes in this: Both of [17] the securi- 
ties involved here, Strathmore Securities was making a 
market, and as such they had a bid and ask. 

Their bid price was as set forth in their Complaint. We 
will get into that later. 

Their ask price was the same in both securities. 

As a matter of general practice, they buy at the bid when 
securities are offered to them, and sell at the offering price, 
either to the public or to other dealers. 

Strictly interpreted, it is my notion that not only do we 
have the right to sell to the customers at the offering price, 
they have the right in addition to that to make a reasonable 
markup over their offering price in selling to the members 
of the public. 

So that in addition to the spread they are entitled to a 
reasonable markup on their offering price. 

As a matter of fact, Strathmore has never done that in 
these proceedings. They have sold to the public at the 
same price, they have stood ready to sell to other dealers at 
their offering price. 

So when we get into the exact details here, maybe you will 
view it in context of our overall po- [18] sition. 

I would like to read, and very briefly, certain statements 
put on this record from the report of special studies of 
securities markets, which has been recently published by 
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the SEC. They consider very specifically the NASD mark- 
up policy on page 645 of Part II of this report. 

After summarizing some of the history which was con- 
tained therein, I would like to read certain of the state- 
ments and evaluations that they make. 

“(Evaluation of the NASD Markup Policy. 

‘The policy applies both to sales from inventory and to 
riskless transactions, and to agencies as well as principal 
transactions. 

“Tt applies to securities with active competitive markets 
and to securities which have no independent market, to 
integrated firms making markets as well as firms engaged 
only in retail activities. 

“Because it applies to so many diverse situations, with- 
out having the same application to all, and without a clear 
rationale for each, difficulties of interpretation have risen 
over the years. 

‘One of the more difficult areas of interpretation has 
arisen in connection with judging the fair- [19] ness of 
markups where a firm has a position and where it does not. 

“CWhere the dealer has no position, the dealer’s con- 
temporaneous cost is normally used as the base for comput- 
ing markup. The member’s own contemporaneous cost in 
the usual riskless transaction will be the inside offer of the 
wholesale dealer from whom the purchase is made.’’ 

This goes on, ‘‘In determining the fairness of a markup 
in a riskless transaction, the NASD may take into account 
unusual expenses or special services performed by the 
member for the customers, e.g., expenses for checking mar- 
kets, solicitation of the order and research, or other advis- 
ory services. The NASD has stated that such costs must 
not be excessive, and that excessive costs cannot justify un- 
reasonable markups. 
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‘However, the NASD has not set forth standards for 
determining reasonable costs, nor has it made a cost study 
to determine what are reasonable costs for the multiplicity 
of firms doing an over-the-counter business. 

‘¢Where the dealer is at risk, z.e., has a position in the 
security, the proper base for computing the markup is not 
as clear. Is the markup to be computed from [20] the in- 
tegrated terms ‘contemporaneous cost,’ i.e., its inside bid, 
or from a representative offer of another wholesale dealer 
appearing in the sheets? 

‘‘An integrated firm making a market in a security by 
placing two-way quotation in the sheets ordinarily will pur- 
chase stock at its inside bid. If the fairness of the markup 
is based on the integrated firm’s contemporaneous cost, the 
markup would be computed on the basis of its bid price. In 
the case of many low-priced securities, where the spread 
between the inside bid and offer may be considerably more 
than five percent, the integrated firm might then have to 
sell to its customers at a price less than its inside offer, i.e., 
the price at which it stands ready to sell to other broker 
dealers. 

‘‘On the other hand, if the markup is computed on the 
basis of a representative offer appearing in the sheets, 
sales will be made at a price considerably in excess of five 
percent of the integrated firm’s contemporaneous cost. 

‘‘Most integrated firms follow the practice of basing 
their markup on their own inside offer. The reason 
for using the dealer’s offer rather than its bid as the base 
for computing the markup was stated in this way to the 
study by the then Chairman of the Board of Governors of 
[21] the NASD: 

«As T look at a transaction involving both a retail sale 
and a position, I think of it, in effect, as reflecting two func- 
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tions. One is the retail function. For this, I think the 
dealer is entitled to profit equivalent to the profit he would 
derive if he were not in position. Any profit that he earns 
as a result of being in position, and at risk, is a separate 
profit to which he is entitled by virtue of his willingness to 
assume the risk.’ 

“The two charges are added so that in a wholesale market 
of 9% bid, 10 ask, the dealer’s public customer may pay 
1014, reflecting a five percent markup over the inside offer.’’ 

Mr. Halliburton: Excuse me just a minute. On the 
front of that book, is that Chapter VII you are reading 
from? 


Mr. Schuchert: I am reading VII, that is correct. 
Mr. Halliburton: All right. 
Mr. Schuchert: I am sure that you gentlemen by this 


time have read it, but I wanted these statements on the 
record. 

It goes on here, ‘‘Despite the position [22] taken by the 
NASD before the Commission on the use of contemporane- 
ous cost, there now appears to be some doubts among NASD 
officials as to its use in situations where a firm is at risk. 
Some NASD officials apparently now take the position that 
contemporaneous cost is not the proper basis from which 
to compute the markup, if the dealer is at risk and there is 
an independent market. 

“Counsel for the NASD, in referring to the use of con- 
temporaneous cost, stated: 

<¢ ‘Now, I would be inclined to think that, with the em- 
phasis on contemporaneous cost in the early days of five 
years ago, that, probably members have been censured 
where we did not review it, or there was not an appeal to 
the Board. 
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‘¢ «My impression of what happened up to 1959, I gained 
from what I began to see in cases being decided in 1958, 
when I came with the Association. I think that the stress 
was put, in cases there, on contemporaneous cost. 

«« “What we saw at the Board level was what appeared to 
be an overemphasis on contemporaneous cost as a basis for 
computing markups, and in cases that we began to review 
and hear on appeal, we found there was another whole 
[23] argument to be considered before we made a deter- 
mination. 

“« <Tt appeared to me that there was not a sufficient enough 
emphasis, in view of the thinking of the Board that I be- 
came acquainted with, that there was not sufficient emphasis 
put on the independent offer.’ 

‘<4 former Chairman of the NASD Board of Governors 
indicated to the study that contemporaneous costs is applied 
only in riskless transactions.’ 

He goes on to testify, and I won’t read his testimony. 

‘“*\ past member of the NASD Board of Governors has 
indicated that the transaction would not be riskless even 
though the dealer’s position was only transitory: ‘If he, 
the dealer, had no order at the time he bought it from his 
retail accounts, whether he got an order two hours later 
or whether he waited for the rest of the day, into the next 
day, and accumulated 500 shares, as far as I am concerned, 
he is at risk.’ 

“‘This position has been confirmed by the recently de- 
ceased Chairman of the Board of Governors.’’ 

This is almost it. 

‘““The important change in emphasis from contemporane- 
ous cost to the independent offer has apparently [24] not 
been recognized by all of these responsible for the adminis- 
tration and enforcement of the markup policy. 
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“Some NASD examiners in policing compliance with 
the markup policy continue to compute the markup from 
contemporaneous cost, whether or not the firm is at risk.”’ 

Gentlemen, I contend that that is what is being done 
here continuously. 

“(And some NASD District Committees in disciplinary 
proceedings continue to use contemporaneous cost in situ- 
ations where the independent offer, according to the state- 
ments of NASD officials set forth above, is the proper basis 
for computing the markup. 

“There is another difficult area of interpretation which 
emerges from NASD enforcement of the markup policy, 
and which is not explicitly recognized or distinguished 
either in the policy itself or in the cases. 

“¢As noted earlier, there are many securities of limited 
activity in the over-the-counter markets where market mak- 
ing may be confined to one or two dealers at most, and 
for which there is no independent competitive market. 
Often these securities are inactive and the consequent risks 
involved in taking positions may involve dealer [25] 
spreads considerably in excess of five percent. 

“Tf contemporaneous cost was used as a base for com- 
puting the markup, the dilemma described earlier would 
arise—the firm might have to sell to its customers at a 
price less than the price at which it stands ready to sell 
to dealers, thus making normal dealer activities impos- 
sible. 

“(On the other hand, since the market is a noncompeti- 
tive one, the use of the inside offer as the base for comput- 
ing the markup may be unsatisfactory, particularly if the 
firm is engaged in a retail selling campaign where its own 
inside quoting prices provide the basis for retail prices. 
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“Tn enforcing the markup policy, the NASD has taken 
the position that, if there is no independent market, con- 
temporaneous cost should be used. This is apparently 
based on the premise that, if a dealer is in a position to 
establish the price level through its own retail selling, its 
inside offer is not a valid basis for computing markup. 

‘Carried to its logical conclusion, the application of the 
markup policy in this manner might, if applied uniformly, 
tend to reduce appreciably the availability [26] of markets 
for low priced securities having limited dealer interest. 

“One of the difficulties with the present approach of the 
NASD to the non-competitive market situation is that it 
may result in using one base for the reputable firm and 
another for the marginal firm without any articulated basis 
for the distinction in the markup policy itself and without 
coming to grips with the question of what standards are 
to be applied in judging of the fairness of retail prices 
where there’s no independent market. 

“The result of these varying views and interpretations 
is that many dealers and local NASD district committees 
apparently do not understand the markup policy. For 
example, a recent chairman of the Board of Governors of 
the NASD expressed himself to his Board in 1961 as fol- 
lows with respect to the consistency of interpretations: 

“<«T think that problem (multiple jurisdiction of dis- 
tricts over activities of a broker dealer) has always been 
with the association, and we probably would have to deal 
with it the same way we do now. Of course, sometimes it 
presents a little bit of an embarrassing situation, again 
mentioning the 5 percent policy, where we had a conflict of 
opinions involving the same firm in two different [27] dis- 
tricts, and one wound up with finding them guilty in one 
district and not guilty in another.’ 
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‘¢ And, in a similar vein: 

«<The reason I am prompted to raise some of these 
questions is that, as you know, we spent quite a bit of time 
going back for seventeen years on the 5 percent policy, and 
if more questions had been raised in the earlier years, it 
would have been easier at some later date to know a little 
bit more about what the intent of the Board was.’ 

“The same member of the NASD Board of Governors 
has summed up for his Board the effects of confusions and 
misunderstandings as to the meaning of the markup policy: 

<¢ The Board found it impossible to define ‘““What is a 
fair profit’’ in 1943 when it adopted the ‘‘5 percent policy.”’ 
Since that time many questions have been raised as to 
proper interpretation of the ‘‘policy”’, but very little has 
been accomplished in the way of clarification. Many mem- 
bers obviously do not understand the policy, and the same 
might be said of some members of the district committees. 
As a result, committees have frequently, as though it were 
a rule, substituted the 5 percent figure for their own judg- 
ment. There is little doubt that members have admitted 
guilt or been [28] found guilty of excessive markups when 
in fact there has been no violation, simply because they did 
not understand the factors which should be considered and 
were thus unable to furnish information to support their 
actions.’ ’” 

Gentlemen, I won’t bore you with any more of that, but 
I think that point sets out much more eloquently and in 
better fashion than I, my position as to the facts that this 
rule is so vague, general and indefinite, as not to be subject 
of reasonable interpretation. 

Obviously several members, the chairman of the Board of 
Governors and several members of the Board of Gov- 
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ernors admit this to the Securities and Exchange Commis- 
sion. 

Further, it sets forth rather clearly the position that we 
take and must take with respect to Strathmore Securities 
here. They are an integrated firm. 

The members of the District Committee made a state- 
ment somewhere in this that this company deal largely in 
low price securities. This is just a bold-faced misstate- 
ment. 

In the last three years 75 percent of the company’s busi- 
ness has been in securities trading in excess of $10 per 
share, but they failed to mention this. 

[29] The point is this; they are an integrated firm, they 
have done from time to time underwritings more consist- 
ently than any other firm there is in this area. 

They make markets, I think have better depth, which are 
better for their customers than any other equivalent size 
firm in this area. 

Weare saying this: We are saying that in both National 
Bowling Lanes, Inc. and in Unison Electronics, this firm 
was entitled, 1, to their spread and 2, if they had wanted 
to go above that to a reasonable profit over their inside 
offer. 

They did not take the reasonable profit over their inside 
offer. 

I think the best way to handle this would be to have Mr. 
Turner, with that introduction, go over this—gentlemen, 
I’m sorry to say, what purports to be a decision in this 
Complaint—and bring out the true facts with respect to 
Strathmore Securities position at each time, the amount of 
risk position they were in, and show you what standards 
this Board used in reaching its decision. 
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It used, gentlemen, contemporaneous cost, because it 
blindly concluded that there was no independent market, 
and it refused to accept the position that this man [30] 
was, even though in Unison Electronics there was only one 
market, and it was not consistent, was both making a 
market in the security and was retailing the security. 

So Ollie, if you will begin, you have notes there, and I 
would like you to refer specifically to the statements in 
this Opinion and we can go through it from there. 

Mr. Turner: Mr. Chairman, and gentlemen, I make 
reference now to District Business Conduct Committee No. 
11, Decision in Complaint No. P-220. 

I am going to get right to the facts in findings by the 
District 11, which are referred to on page 10. 

Now, as it was stated here briefly by Mr. Schuchert, our 
counsel, we are engaged almost exclusively in the sale of 
low priced or speculative securities by means of telephone 
solicitation. 

In the latter part of 1961, and ’62, and the first part of 

63 I would say my biggest volume was in stocks over $10 
a share. I would say that principally in the latter part of 
1962 and the first part of 1963, the latter part of ’61 and 
most of 62 it was over $15 a share, stocks priced over $15 
a share. 
[31] I would like to refer you now to page 11, where it 
points out here, ‘‘We believe it is a basic concept that 
“(pink sheet’? quotations are for use between dealers and 
are intended to reflect the price at or about which they will 
do business with one another.’’? He is referring here to 
the quotation sheet. 

The prices mentioned here are 156, %s, mostly the mar- 
kets we were trading then. The market on this stock is 
now trading at 134 to 2. 
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The stock has had a name change. The name of the 
company now is International Lumber Corporation. 

I refer to our recent trades in this stock. We now trade 
the stock, as I say, at this date at 134 to 2,—and back in 
September, the latter part of September and October we 
were trading the stock in around 14 to 2. Now, this was 
our quote in the sheets. 

Mr. Halliburton: The latter part of September? 

Mr. Turner: Of 1964, yes. 

I can state a few of the cases where we lost stock to 
brokers at the same price that we retailed to the customers. 

For an example, on September 25 of this [32] year, we 
were retailing the stock to customers at 1%. 

Mr. Schuchert: Let me ask you this: What you are 
saying now is that in September of 1962 consistent with 
what your policy was at the time that you traded Unison 
Electronics in the time covered by this Complaint? 

Mr. Tumer: Yes, sir, but one thing I am pointing out 
here, at the time there was no stock lost to brokers at my 
offering. There was no desire at that time for brokers to 
buy it. The stock is getting more seasoned, diversified, etc., 
and is getting a little bit better appeal to brokers and the 
public. 

I want to show that the prices that we were in the sheets 
with on Unison, where we were spreading the stock a quar- 
ter of a point, this price was for brokers as well as the 
public, and so happens that now as time has gone on it 
has been proven out to be a fact. 

Mr. Schuchert: And although brokers, Mr. Turner, were 
not buying from you at that time, you stood ready and will- 
ing at that time by your quotations to sell to them at that 
offering price? 
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Mr. Turner: Exactly. 

Mr. Schuchert: All right. 

Mr. Turner: To follow through with [33] these find- 
ings— 

Mr. Halliburton: Excuse me. The price you just men- 
tioned, you sold retail at 15 and to dealers at 154? 

Mr. Turner: Right. 

Mr. Halliburton: In late September, 1964? 

Mr. Turner: Yes. Here is some more trades with 
brokers if you want to get with them. I have got trades 
with Goodbody, Merrill-Lynch. 

Mr. Halliburton: Your quote at that time was what? 

Mr. Schuchert: 156 and 1%, wasn’t it? 

Mr. Turner: You are talking about when? 

Mr. Halliburton: These numbers you are giving us 
here, where you lost stock retail and dealer at 15%, and 
your quote was what? 

Mr. Turner: The market was 1%-%. 

Mr. Halliburton: You were the only dealer in the sheets 
at that time? 

[34] Mr. Turner: Yes. 

Mr. Schuchert: Yes. Although I would like to point 
out, and I am sure that Mr. Doyle knew this, there were 
other firms, at least one other firm, that was making a 
market in the stock at the same approximate bid and offer 
of Strathmore, but was not appearing in the sheets. 

Mr. Turner: At the exact same time. 

Mr. Schuchert: That stood ready to buy and sell at 
those levels, and Mr. Turner was aware of this. 

The District Conduct Committee said there was nobody 
else in the sheets, therefore, there was no other market. 
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We contend that there was another market, we contend 
that Gateway Stock and Bond was making a market, buying 
and selling. We have checked with their records and found 
transactions during this period or about the same levels, 
but irrespective of that, in order to get a stock seasoned 
as Mr. Turner pointed out, because he does not have other 
dealer activity in the stock, does he then have to return 
and refer to what we read in the report, to a situation 
where you use any contemporaneous cost? 

[35] Itis our position that he is entitled to make a market 
even though he is the only market. 

He certainly takes more of a risk in being the sole market 
for a security than he does if he has other brokers that 
he might liquidate up to. 

He stands in danger, for example, of the 30 per cent 
rule, as far as liquidity is concerned, when he takes posi- 
tion in these securities with the SEC, if there are not other 
markets. 

So the single market situation that appears to exist, al- 
though it really didn’t in Unison Electronics, is not the 
riskless situation that the Conduct Committee said it was, 
and as the report points out, in many instances it can 
have more risk. 

That is our position. 

Mr. Turner: To carry on, in their findings in District 
1, the crux of the whole problem in my eyes was this 
block of Unison stock that was purchased, and they refer 
to it for the first time on page 11 here, when they say, 
‘We believe an indication of the true market was revealed 
by Respondent A. Turner when he stated he would have 
been willing and attempted, following the purchase of a 
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block of stock from First of Michigan at 90 cents, to sell 
shares [36] to other dealers at 95 cents.’ 

This is certainly a far ery from $1.05, which has ap- 
peared in the sheets. 

Mr. Schuchert: Would you outline the circumstances, 
Mr. Turner, surrounding the purchase of that block? 

Mr. Turner: I know that you gentlemen have read the 
transcript of the hearing, that I had. I don’t know where 
or how I could elaborate on it any further. The only 
thing that I can say in reference to it is this, that we are 
and consider ourselves, as Mr. Schuchert referred to us, 
as an integrated firm. I have always considered myself 
principally a retail firm. My principal objective is to 
protect markets. 

Now, this is a matter of judgment, what to do when you 
are offered a block of isolated stock, which this was in 
this transaction, of some 8300 shares of stock. 

It was my opinion that it was definitely isolated, that 
there was no stock to follow, that it had no regard for the 
company or the policies of the company or the business of 
the company or how the company was going, and I thought 
that it would harm the stockholders involved and the mar- 
ket to bring this stock down to anywhere close to the [37] 
price that I bought it at. 

I reiterate that many times in the previous hearing ir 
testified that I did not want that block of stock. At the 
time that we purchased this, we were over 3,000 shares long 
in the stock. We were the primary market in it, though 
another firm in the city here had just a few days previous 
to that bought 1500 shares of stock at 152, showing that 
their current market was in level with ours as in the sheets, 
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Mr. Halliburton: Excuse me. Was this firm in the 
sheets at the time they bought the stock? 

Mr. Turner: No. The Conduct Committee asked me 
the reason why, and I just referred them—I didn’t feel 
that it was—I mean, I have my own opinions why, but I 
don’t feel that I should go on record. 

But I was maintaining a market and what I considered 
to be an orderly market in the stock. 

We get more into this block as we go along. I have some 
notes here. 

The Business Committee tried to show in an instance 
here that I had prior knowledge of this block, that I had 
prior knowledge that they had stock over there. 

I didn’t have prior knowledge to the size, [38] number 
one, or to the price that they would sell it for. 

I also felt that the stock could be unregistered stock 
and, therefore, not tradable or salable after I would buy it. 

I contacted attorneys that represented him and fought 
that question, and it was proven to my mind with legal 
opinions that they were able to obtain from their attorneys 
and one thing and another, that it was tradable. 

Let me say, it disappeared for a little while, and then 
all of the sudden they came in and started pressuring 
again. 

I did also not, as they implied in this finding, offer any 
stock to any of my customers or to any brokers, at 1% 
when I found out the amount and the price of the stock 
that was involved here. 

Mr. Schuchert: You reduced your offer to your formal 
bid, didn’t you? You offered it at your bid price, 154? 

Mr. Turner: I will go into that now. 

Mr. Schuchert: By the way, this was over 8,000 shares, 
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and the total number of trading shares of the company 
was approximately 100,000 at this time, and this [39] was 
in excess of eight percent of the outstanding shares. 

Mr. Turner: Now, on page 12, in the first paragraph, 
they say, ‘‘We have considered the risk which the respond- 
ent incurred as the solitary broker, and do not find that 
it was enormous, as contended. We note that the day fol- 
lowing its purchase of the 8,340 shares at 90 cents, it sold 
6,280 shares at 154. We also question the risk involved 
in selling shares at 17% when there is a known source of 
shares at 1.”’ 

This is not true, as I previously stated. To show you 
why it isn’t true, I have these wires here, too, if you gentle- 
men would like to see them. But basically, here is the 
picture: 

On Friday, the 15th of February, 1963, this stock was 
offered to us at 7:07 P. M. by First of Michigan at a dollar. 
There was no retail in this stock after that until later, on 
the 19th, I think it was, when we started retailing this 
stock, this block, out. 

Now, on the 18th, which is Monday, the 18th of Febru- 
ary, at 9:55 in the morning the stock was purchased by us 
at 90 cents a share. I was asked previously by the Business 
Conduct Committee why I went in and bid 90 cents. I bid 
90 cents for the simple reason—this is [40] true—that they 
offered it at a dollar and I went back with my bid. 

The point here is this, that I feel that the stock was 
held in risk position. The risk position time here was 24 
hours, and as Mr. Schuchert pointed out from the special 
study report of the SEC, the former Chairman, I believe, 
of the Board of Governors stated that a transit block could 
be a risk, could be as much as two hours in position. 


198 


Transcript of Hearing, October 23, 1964. 


The previous stock that I had in position I had paid 1% 
for 3,000 shares, and this left me long over 11,000 shares. 

As I mentioned previously, it was my decision wholly— 
although I shouldn’t say ‘‘wholly,’’ I discussed this—the 
retail figure on this stock—with other brokers which I do 
not want to mention. 

I also discussed it with attorneys, as far as, number 
one, the legality of it, and, number two, with other brokers, 
is it a policy of the business, could this be considered an 
isolated trade away from the market, could I come back 
into my market without shaking up my— 

Mr. Schuchert: You were an underwriter in these securi- 
ties, were you not? You were part [41] of the selling 
group? 

Mr. Turner: I was part of the selling group, not the 
underwriter. 

Mr. Schuchert: You had a lot of this stock placed with 
your retail customers? 

Mr. Turner: Very much. 

Actually, though, I say the other broker can trade in it, 
for all intents and purposes, which is obvious from them 
not appearing in the sheets, and pretty much walked away 
from the market. 

When you are principally a retail house, one should stay 
and do the best they can with a market. 

The Company was going along all right; it was making 
money and so forth and so on, and there was no reason 
to bring this market down. 

They refer to a point here that I offered the stock to 
another broker. The answer was, yes, I did. 

Would I have sold this block out for a small profit? The 
answer is yes, I offered it to the other broker that was 
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maintaining a market and had done the underwriting on 
Unison. He refused it. He didn’t want any part of it. 

They also asked me previously in the [42] hearing with 
the Business Conduct Committee would I have rather have 
taken this block in small portions of 500 or 1,000 at a time, 
or something like that, at my current market bid of 15%, 
and would I have paid 154, and the answer is emphatically 
yes. I would have much, much preferred it that way. 

They wouldn’t do it that way. I did the trade principally 
not to make any money. I can bring out and show for that 
month we only made about $600 for the month, or some- 
thing like that, the firm, although it is not important. 

I did it principally to protect the market, and not to 
make any money. 

I may say here that this is the only isolated trade I have 
come into since I have been in the securities business. I 
am seven or eight years in the business, and this is the 
first time that I have got a transaction like this. This is 
the first time that a transaction like this has arisen. I 
thought I had some counseling on it that was good, certain 
experienced counseling in the brokerage business, and I 
certainly didn’t think that a transaction like this would 
lead to anywhere close to trouble. 

[43] Mr. Schuchert: Let me ask you this, Ollie, to make 
this a little more clear: 

The day that you actually confirmed the purchase of 
these 8,000-odd shares, you also purchased about that time 
securities from other brokers, did you not? 

Mr. Turner: At 15%. 

Mr. Schuchert: Your bid price? 

Mr. Turner: Yes. I definitely traded the stock. 

Mr. Schuchert: You retailed it at 154, which was the 
same price that you were continuing to purchase at? 
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Mr. Turner: Right. 

Mr. Schuchert: That wasn’t brought out at all. It was 
brought out, but it was ignored in the decision of the 
Committee. 

Mr. Turner: On the trade date of the 18th, when the 
block was sold, I bought it at 90. The next day I sold 
stock at 15%. I bought from a broker 250 shares at 15%, 
and I sold the stock the next day at 15%. I bought 1,000 
shares on that day at 15%. This is my trading account at 
Unison Electronics. 

They asked me this question—Let me [44] point this 
out to you. I noticed this from the transcript; not so much 
in the hearing—I mean their decision—how come I could 
sell 6280 shares at 156 the next day, because it is a big 
block of stock and the stock never traded that much in one 
day? 

My trading account will show a couple of thousand, 500, 
700 a day or something like that, 300 a day. 

My answer to that was that I told the customers that 
they were buying stock at the bid side of the market, that 
there had been an isolated block come down, that we picked 
it up and we offered it out to our customers at 1544. This 
was appealing to them, and they purchased it. 

Now, I may point out one thing here. I continued to 
maintain a market in this stock at the same price. In other 
words, when I got out of this block, offered it to my people 
at the bid side, I didn’t immediately when I got out of it, 
go to 1% or something, or 134, I continued to stay at 15. 
In fact, from there the company went up, not down, in the 
time after that. 

It fell off later, and then came back up again, but it was 
much, much later; like six months or maybe better than 
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that later. So it wasn’t just a situation that [45] I went 
to my customers with to get out of a block of stock and 
then dropped the market back knowing they would pay 15. 

I continued to maintain the market and actually the 
company did better from there. 

So, actually, I feel—I can’t say literally any more about 
this transaction. I don’t know any other way that I can. 

I never offered stock during this time or when I knew 
that the stock was available at, say, a dollar, I never offered 
stock at 17% until I decided what I was going to do with its 
I never sold any stock, and in fact, no stock was sold, and 
I didn’t know what I was going to sell or what I was going 
to do with it. 

Do you gentlemen have a question, or do you want to 
go back to it later? 

Mr. Schuchert: I would like to just summarize here. 

Mr. Halliburton: Before you summarize, would you want 
to ask any questions about this before we go on to some- 
thing else, or would you rather then come back? 

The Chairman: Either way. 

Mr. Schuchert: Whatever would be more convenient for 
you. 

[46] The Chairman: Let’s ask some questions. I would 
like to ask how you arrived at your 90 cent price? 

Mr. Turner: They offered it at a dollar, and I just bid 
them back at 90 cents. 

The Chairman: Is there any reason for 90 cents? 

Mr. Turner: None whatsoever, honestly. There was no 
prearranged price on the telephone or anything like that. 
They said they were going to advertise it in the newspaper 
at a dollar a share. I have the wires to confirm that on 
Friday afternoon at four o’clock. 
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And on Monday, I just decided to buy it. My partner 
and I, I guess, we decided if they are going to offer it at 
a dollar and they want to get rid of it, let’s go in and bid 
them 90 cents. 

The Chairman: You said you— 

Mr. Schuchert: They offered it at a dollar on Friday, 
they said they were going to advertise it in the newspapers 
at adollar share. The actual wire reads, the teletype reads 
on 2-15-63, at 4:07 in the afternoon, and they are coming 
in to us, I am announcing, ‘‘Strathmore Securities, Inc., 
good afternoon. Go ahead. First [47] Michigan Corpora- 
tion, Detroit. Any action yet on block of Unison Electron- 
ies? Go ahead. 

“‘Strathmore. Mr. Turner nor Mr. Klein are available 
at the moment. Can I have one of them give you a call? 
Okay. Go ahead. 

“T thought I had better pass along the info. The cus- 
tomer says he is going to run an ad in the Pittsburgh paper 
and offer the stock at $1 a share if he doesn’t get any 
action. I am merely relaying the message. I wasn’t in 
on any conversations your man had with the customer, but 
this is his intention at this time. Please pass along this 
message. Go ahead. Good-by.”’ 

‘And then we come back, ‘‘I can understand your posi- 
tion and will relate your message to him when he steps in. 
Immediate action will be taken. Thank you for the call. 
Good weekend to you, sir. Go ahead. 

‘¢Same to you, Bob.’’ 

That’s Friday. 

Mr. Halliburton: That is Friday, the what? 

Mr. Turner: The 15th of February. 

Mr. Halliburton: And it starts off by asking if there is 
any action on the block? 
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[48] Mr. Turner: Yes. 

Mr. Halliburton: What preceded that? 

Mr. Turner: The previous discussions on this was that 
there was a block of stock over there by people that orig- 
inally authorized Unison Electronics Company. This par- 
ticular block was 8300 shares. I had attempted to show at 
one time by asking legal opinions, etc., that the stock was 
not really tradable stock; it had not been registered, and 
to this day this stock isn’t even registered. It was sold 
under an exception. 

Mr. Schuchert: That is correct. 

Mr. Turner: It was never registered. I didn’t want it 
for that reason, number one, and number two, I didn’t want 
a block of that size 

Mr. Halliburton: Excuse me just a minute. This block 
of stock, after you bought it, it was sold under a blue-sky 
exception in this state? 

Mr. Turner: It was a blue-sky in Pennsylvania. 

Mr. Schuchert: Let’s put it this way, if it is accepted 
under the Federal Securities Act, our state automatically 
accepts it. 

Mr. Turner: This is a blue-sky [49] state. 

Mr. Halliburton: I thought you only sold 60-some hun- 
dred odd shares. 

Mr. Turner: All of it was sold. 

Mr. Halliburton: The day following purchase you sold 
6,280 at 154? 

Mr. Turner: Yes. 

Mr. Halliburton: And that was sold under the excep- 
tion? 

Mr. Schuchert: Right. 
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Mr. Halliburton: Then did you also have an exception 
for the remaining 2200-plus? 

Mr. Schuchert: Yes, sir. The entire block was except 
under Section 401 of the Securities Act of 1933. 

Now, they were able to convince corporate counsel, and 
they apparently had opinions of other counsel, that this 
block had been held for sufficiently a long period that the 
people were no longer in control positions in the company, 
that the investment intent they had originally was bona 
fide under all those circumstances under 401. 

Mr. Turner: I requested two [50] opinion letters. 

Mr. Schuchert: Under 401, they were allowed to liqui- 
date into the market. 

Mr. Halliburton: I see. 

Mr. Schuchert: And they so did. 

Mr. Turner: One was Detroit, and one was a Grand 
Haven attorney, so there was no real offer. 

Getting back to your question, Mr. Ward, in reference to 
the broker offering, the only reference to the dollar maybe 
was reference to it being offered, and then in the Pitts- 
burgh newspapers at a dollar which you can see what would 
happen to the market on Unison Electronics on some 250, 
300 stockholders. 

The Chairman: I believe that you mentioned that you 
then, after the purchase of the stock, offered it to other 
brokers. At what price? 

Mr. Turner: I think that I was asked whether I would 
have taken 95 cents for it, and I think I said yes in the 
hearing. I don’t recall any price. 

I explained what I had, what I paid for it, to this other 
broker in town, and had given an opportunity to them to 
buy it if they wanted it. I didn’t want [51] it, I can assure 
you. 
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The Chairman: Do you mean that the entire block of 
stock, or participation? 

Mr. Turner: The entire block of stock, or a large par- 
ticipation of it. They wouldn’t take any. They were long 
about 1500 shares or over, I know, because just previous 
to that they had paid 15 for 1500 shares and hit me with it. 

They sold it to me, rather, and they purchased it just 
prior and sold it to me on February 20. 

Mr. Halliburton: It is on your transcript over there, 
your sheet. 

Mr. Turner: They sold it to me on the trade date of 
February 20, 1,000 shares, and I know they were long. I 
don’t know if they were any longer than 1500, but they were 
1500 long at 156. 

So they wouldn’t buy any of this block. 

There was no other broker that had an interest in the 
stock that really would take it. That was the principal 
person to go to. 

Mr. Halliburton: So when you bought the block of stock, 
you bought it alone and you didn’t know where you were 
going with it? 

[52] Mr. Turner: That is true, sir. 

Mr. Halliburton: And you discussed getting another 
broker to buy it, but you never actually offered it to him? 

Mr. Turner: Oh, yes, I did. 

Mr. Halliburton: That gets back to the price. What 
price did you offer it to him at? 

Mr. Turner: I told him the block of stock, the price 
could have been—I don’t honestly recall what price I of- 
fered it to him at, though I will go on record here and say 
I would have sold it to him for 95 cents. Whether I offered 
it to him at a dollar and said, ‘‘Take it at 95 cents”’— 
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They asked me if I would have sold it for 95 cents, and 
the answer is unequivocally yes, I would have sold it for 
95 cents. 

I know many brokers, and in eight years in the business 
I certainly couldn’t shop that block of stock or I would 
really murder it. 

Mr. Halliburton: After you discussed it with this one 
particular broker and he passed, did you make any sales 
in any size at all to any brokers? 

Mr. Turner: None. 

(53] Mr. Halliburton: Everything was on the buy side 
with you? 

Mr. Turner: Right. 

The Chairman: Did you have any sales to any brokers 
at any time in the stock? 

Mr. Schuchert: Not until a later period. The stock 
became seasoned, and he was able to interest other broker- 
age houses in it. 

The Chairman: Do you have any records of such sales, 
even at a later time? 

Mr. Turner: Yes, I do have some. I can get you copies 
of them. I’ve got some records here of sales. 

Mr. Schuchert: He just gave some in ’64. 

The Chairman: Within the past month? 

Mr. Turner: Yes, I had just asked the trader to get 
these for me. 

The Chairman: If you would like to discuss that now, 
as I remember you say your market today is 134-2? 

Mr. Turner: Right. 

[54] The Chairman: I believe you say you lost stock at 
154. You said it was 1442 
Mr. Turner: Ona market of 136-5, I lost it September 
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25. But I am making a market at 114-14, and on the 23rd 
of September I lost 500 to Kay, Richards at 114. 

On the 22nd I sold stock to customers at 114, and on the 
24th I sold stock to customers at 114. 

On the 23rd I had no sales to customers, but I sold stock 
to Kay, Richards at 114. 

These are not frequent trades. 

I lost 500 to Kay, Richards on the 23rd of September. 
I still continued to retail on the 24th at 1%. 

Mr. Halliburton: Do you know what your long position 
was at that time, at that date you are mentioning there? 

Mr. Turner: Last month? 

Mr. Halliburton: Yes. 

Mr. Turner: No, sir. 

Mr. Halliburton: Just as a guess, were you long a fair 
amount of stock? 

Mr. Turner: No, I was short. 

[55] Mr. Halliburton: Yet you would sell to a dealer 
and retail at the same price, even though you were short? 

Mr. Turner: Yes, because as I mentioned, I consider my- 
self primarily a retail house, and the best way I can pro- 
tect my customers is to be shy. I don’t know what you 
gentlemen feel, but I will go on record that I feel a short 
position is much stronger than a long position, to control a 
market or hold a market. 

Mr. Halliburton: That’s right. 

Mr. Turner: Unless you get carried away. I got carried 
away; I lost some money trading it that way. But basic- 
ally we are retail. 

The Chairman: At the period of time involved in this 
complaint, what was generally your position in these two 
respective stocks? 
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Also, at that time what would have been your net worth? 

Mr. Turner: Net worth of the firm? 

The Chairman: Yes, approximately. 

Mr. Turner: I would say our net worth at that time 
was probably $100,000, $125,000, $145,000. [56] It was 
probably $145,000. 

Mr. Schuchert: We have a schedule with respect to 
National Bowling which gives the position. 

Mr. Turner: Let’s take the day that I bought the stock. 
The day that the stock was offered in the newspaper at a 
dollar, let’s go back from the 15th, which would actually 
be my position on Monday morning, too. 

Mr. Schuchert: It was never actually offered. 

Mr. Turner: It wasn’t actually offered, but let’s say 
that I got the wire on the 15th, on Friday, the 15th, that 
day I closed and I was long 3280 shares. The previous day 
trading, I was long 3680, and the previous day trading, I 
was long 4080. The previous day trading, I was long 4655, 
and the previous day trading, I was long 4955, and the 
previous day trading, I was long 4990. 

The previous day, I was long 4390, the previous day to 
that trading I was long 3190. 

Mr. Halliburton: You started that the day prior to the 
purchase of the stock? 

Mr. Turner: Right. After the purchase of the stock 
I didn’t do any retailing at all on [57] the 18th, I just 
bought the stock. 

On the 19th I started retailing. 

Now, going in at the close of the 18th, Monday, after 
T bought the stock I was 11,620 shares long in the stock. 

At the close of the 19th, when I started retailing the 
stock, I was 5590 shares long. 
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The next day I was 4050 long. The next day I was 1440 
long. 

Mr. Halliburton: Wait just a minute. Go back there to 
where you were long a little over 11,000 shares. 

Mr. Turner: Six hundred shares, right. 

Mr. Halliburton: Then you mentioned a figure of 50- 
some odd hundred? 

Mr. Turner: At the close of business on Monday, the 
18th, I was long. That is the day I bought the block. I was 
long 11,650 shares, J didn’t retail anything on the 18th. 

The 19th is the first retail day at my inside bid. 

Mr. Halliburton: And at the close that [58] day— 

Mr. Turner: I was 5590 shares long. 

Mr. Halliburton: And that is the 6,000-plus that was 
sold to a fair number of them? 

Mr. Turner: Right. 

Mr. Halliburton: That was all at your bid side? 

Mr. Turner: Right, which I continued right along the 
line. 

Now, I follow up there the next day I was still 4,000 
shares long, and the next day I was still 1440 long. 

Then I started buying stock and jumped up on the first 
of March, First Michigan came back into me again and 
offered me 2,000 more shares the first of March, which is 
like six or seven trade days later, five or six trade days 
later. 

I bought the 2,000 shares from First Michigan Corpora- 
tion that day at 15%. 

At that time, I am back making my market again at 154 
to 7%. I was 2040 long, 2690, 2790, then I got short the 
stock, 710, 1310, and so forth. 
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[59] Mr. Schuchert: Do you want to give the Committee 
copies of this schedule? 

Mr. Halliburton: I think we ought to have that. 

Mr. Schuchert: Do you only have one copy? 

Mr. Turner: I have the original. 

Mr. Schuchert: That is your copy of a trading account 
on Unison Electronics? 

Mr. Turner: From January of ’63, all the way up to— 
You don’t want the syndicate, do you? 

Mr. Halliburton: I was thinking about the trading. 

The Chairman: We will mark this Exhibit A. 

Mr. Halliburton: At one point you said that you made, 
during this month, some figure that I don’t have, but it was 
small. 

Mr. Schuchert: Six hundred dollars. 


Mr. Turner: Almost $600. I just took it off for a kick. 
Mr. Halliburton: As a matter of interest to me, this 
was a pretty good deal that you had [60] here, that looks 
like what, $5,000 or $6,000, and yet you wound up the 
month with practically no profit, and I was interested in 
your comment that you weren’t buying it to make any 


money. 

Mr. Turner: No, that is true. Where did the money go 
that month? 

Mr. Halliburton: I was just interested, because that 
looked like it was a pretty good deal itself. 

Mr. Turner: I thought surely we made some pretty 
good money that month, but I just noticed at this time, to 
tell you the truth. 

We are talking about 8,000 shares that we had retailed, 
and it should have been a profit in the transaction. I don’t 
know where it went; we didn’t go on salaries. My former 
partner is deceased, he passed away with a heart attack last 
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February, but we always maintained a salary of $1,000 
apiece, and there was two offices in the firm, and I don’t 
want to get into it, but in 1963 I did a volume, mind you, 
the executive salaries in the firm were $25,000 a year, 
$1,000 a month to him and to me. 

In 1963 we did a gross profit—this is commission—of 
$343,000, and we made $3900. I don’t know where it goes, 
I will be honest with you. 

[61] In 1963 we did a gross volume of $347,000 and we 
made $4160. 

Mr. Halliburton: I was just curious in the light of the 
statement that you made. 

Mr. Turner: But this is the truth, I have the figures 
here someplace. It is $560 some odd dollars that we made 
for that month. I am a little amazed at it myself, and 
when I asked the girl to take these off for me, I also asked 
her to show me what we made that month, and I have it 
written down someplace, and it is less than $600. 

Mr. Halliburton: What were some of the other markets 
that you were making? Your counsel said back here that 
you made other markets than these two that we have in 
this complaint. What are some of the other markets you 
made? 

Mr. Turner: We made markets in National Bowling 
Lanes, we made markets in Unison Electronics, we made 
markets in Propell, a market in Jessup Steel. 

Mr. Halliburton: You would say you were making a 
market in four or five others? 

Mr. Turner: No, about six or seven stocks. I am just 
trying to think. We made a market [62] in Washington 
Trotting, and we made a market in probably eight or ten. 
There are a couple more that will come to me. There 
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were seven, eight to ten stocks at different times that we 
made a market in. 

I wanted to bring out one thing here, and this also is in 
the next paragraph, they say ‘‘Insofar as the other trans- 
actions in Unison are concerned, we are of the opinion that 
15 per cent, even though the security is low-priced, is not 
consistent with fair and equitable principles of trade.’ 

Mr. Schuchert: What page is this? 

Mr. Turner: This is on page 12 also. 

I think the policy of the industry, of course, as Mr. 
Schuchert has pointed out, is that this is not so. We main- 
tain what I refer to as a spread. I just at random brought 
along some quotes. 

I had the trader copy down some quotes of stocks in the 
sheets by other brokers, the pink sheets. This is just taken 
from October 8, 1964, some old sheets that were laying 
around. It shows good brokers in the sheets, companys 
quoting stocks at 614, 74, 6, 634, 414-34, two a half, 6 to 
7, a quarter to a half, Russell & [63] Saxe, one to 134. 
These are good brokers that all you gentlemen recognize, 
all members of the NASD. This is their spread. These 
are their quotes in the sheets. 

Mr. Halliburton: Do you want to enter this as an ex- 
hibit? 

Mr. Turner: Yes. 

Mr. Schuchert: I would like that as Exhibit B. 

(Thereupon, Respondents’ Exhibits A and B were 
marked for identification and made a part of the record.) 

Mr. Turner: I feel this way, I am not trying to prove 
or justify my position on what other people do, though 
Joe has, Mr. Schuchert has. 

What I am trying to say is that I actually feel that a 
spread maintaining a market, maintaining a risk and tak- 
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ing a position in a stock is a policy of the business of the 
industry. 

I feel that I do run good markets and I feel that going 
to retail in less than a quarter of a point is absolutely un- 
economical. 

You just absolutely couldn’t go to retail with less than 
a quarter of a point over your bid in these [64] securities 
that have not been seasoned yet, have not been getting the 
brokerage appeal. 

I could come in here as other brokers have in their de- 
fense, to District No. 11 , and all of them, I feel, were called 
up specially in referring to the over-the-counter brokers, 
and I could come in here with absolute proof from other 
New York Stock Exchange firms in this industry, of trades 
that they make in a stock the same day; they buy and sell. 

In other words, I could have gotten a friend of mine— 
they have done it, but I didn’t want to go to it. To me it 
was just ridiculous. I am not trying to embarrass any in- 
dividual or three individuals or five individuals, which I 
could do right here in this town, or I could do it in New 
York, I could do it in Tampa, Atlanta, Memphis, and it 
wouldn’t make any difference, because I feel they all run 
the same kind of shop. 

I could show you that responsible New York Stock Ex- 
change brokers are spreading a stock on the same markups, 
same-day trades, between what they buy a stock for from 
a broker and what they sell it to a customer for. 

I am talking 75 cent spreads and a $5 and $6 stock, 
et cetera, a quarter of a point, three-eighths of a[65] point 
spreads in stocks they are maintaining markets in in the 
$2 level. 

I just didn’t feel that I should be pointing any finger at 
anybody, but it is the proof of the industry, and I could 
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certainly bring it in, because it is proving, and I have seen 
confirmations where they have gone to the trouble of get- 
ting a friend of theirs to go buy a stock and then they hit 
the broker at the same time so that they can bring into 
the District Committee this evidence and show him the ab- 
solute proof that other brokers in the industry here do it. 
I don’t feel that that is necessary. 

Mr. Halliburton: Tell me something about your think- 
ing. You knew that this block of $300 shares was there, and 
I understand that you weren’t confident that it was free 
stock, but you knew it was there. 

Mr. Turner: I didn’t know it was there until Friday, 
though. I didn’t know the size of it or the price on it. 

Mr. Halliburton: But you knew there was stock lurking 
in the wings, so to speak? 

Mr. Turner: Yes. 

Mr. Halliburton: And yet you continued to keep your 
market at 15¢ to 72 
[66] Mr. Turner: Right. 

Mr. Halliburton: My experience with this sort of thing 
is, when you are making a trading market and you realize 
that you are liable to be hit with stock, you tend to ease 
your market down some in anticipation of what might 
happen. You didn’t do that, and I am not saying this 
critically. 

I would like to know what you were thinking at the time, 
why you didn’t, why you weren’t trying to cushion your- 
self some against what might happen. 

Mr. Turner: Let me say this, that the reason I didn’t 
do it, that I wasn’t sure of it, I was trying to get it stopped 
by the president of the company, for one, trying to get him 
to go to these people and stop them from selling the stock. 
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Number two, I have had this same situation come up pre- 
viously in other stocks, where a so-called insider wanted 
to get out, and in most cases I haven’t handled it at all. 
In most cases the insider was stopped from selling. 

Let me put it this way: I had no justification to take it 
down on the assumption that they would be selling a large 
block, actually. I just had no absolute proof that the block 
would be traded or the size of it. At [67] the time that 
I did buy it, I felt that the supposition that you referred 
to, that it would be traded, would justify me bringing this 
market down. 

If I had just been a wholesaler, perhaps selling to other 
brokers, perhaps I could say to myself that there is a block 
overhanging the bid, which a wholesaler will do, and he will 
go under somebody else’s bid by an eighth of a point, con- 
sidering that if he does get hit with some of it he can 
straddle somebody’s market and put it right into it. 

But being in the retail picture here, and as you can see, 
the volume here is mainly retail, of course, I felt that it 
wouldn’t be justified to take it down on the supposition 
that this block may be traded, it may hit me. 

I would like to keep this until we get finished. 

Mr. Schuchert: Gentlemen, aside from this block, I 
think it is the position of the Committee that his general 
trading in Unison Electronics was of such a nature that he 
was making an excessive market. 

Briefly, our position is this: The, man was part of the 
selling group; he had a lot of his customers in this securi- 
ty; probably the bulk of the outstanding stock [68] was, or 
a good portion of it, was with his customers, and he felt a 
moral obligation to make a market in this security. 
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There was another independent market; how strong 
that independent market was, or whether or not they ap- 
peared consistently in the pink sheet is not the issue at the 
moment. There was another independent market, and 
there were transactions made, and based upon that other 
independent market, for what it was, there was no markup 
over the offering side. 

Even if there hadn’t been another independent market, 
our position is he is entitled by virtue of the risk in this 
stock as a single stock and making a market for his securi- 
ties, he is entitled to that kind of a spread. 

Our position is that he had no markup on that stock 
whatsoever. 

I failed to point out before—this is an interesting com- 

munication, this is from the special report to NASD mem- 
bers of the NASD, and I think there is good language in 
here, and they refer to this special study report that I read 
in, and I recall at one previous NASD Committee meeting 
there was a long conversation on the record between my- 
self and members of the Committee as to how you arrived 
at spreads. 
[69] If they said to me in effect if it is not a markup how 
do you arrive at spreads, and I said in my opinion I can’t 
speak for my client, but a spread is sort of an arbitrary 
thing. It is almost a custom in the business, a certain 
spread, unless they are very actively traded, and there is 
conipetition for the security, it becomes greater, the spread 
narrows. 

On this point, the views of the NASD Board of Gov- 
ernors were published on this bulletin of October 21, 1964. 
I don’t know whether you have read them, but I think 
there is some language in there that bears strongly upon 
the type of firm that Strathmore Securities is. 
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The users expressed as follows: There are many fac- 
tors which distinguish the over-the-counter market 
from an Exchange market. Most broker dealers who 
operate in the over-the-counter market regard themselves 
as engaging in merchandising business. It is this market 
that all new corporations seek to raise capital from the 
public which is first introduced to the investor and the 
markets for securities in most small corporations as well 
as a good many larger corporations are maintained after 
initial distribution. 

The degree of effort, time and corresponding costs in- 
volved in seeking buyers and sellers and ex- [70] plaining 
the merits of these particular securities are generally 
greater than that required when dealing in a listed securi- 
ty. 

The cost involved is such that in the case of many broker 
dealers this function could not be properly performed at a 
Stock Exchange Commission. Consequently, there would 
be no incentive to generate investor interest in securities 
of lesser known companies. 

*** These dealers, although small in size, have always 
been regarded as an essential part of the nation’s securi- 
ties distribution system, with the functions of underwrit- 
ing the securities of small corporations and of merchan- 
dising securities of local companies. 

So they go on and say that there is no basis for assur- 
ance that the larger firms will take up the functions tradi- 
tionally performed by small broker dealers. 

We contend that we didn’t make a markup, we took a 
spread, and we think it conforms to the spread which is 
taken in the industry, and we think that if it is larger and 
a popular security, it is larger because of the attendant 
cost of merchandising that type of security. 
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[71] Mr. Halliburton: From a standpoint of the public 
buying this stock, do you feel that you are on strong 
ground in recommending that a man put his money into 
Unison Electronics? There was a valid basis, in your 
opinion, for the stock selling for 114, or 1 and whatever it 
is? 

Mr. Turner: I definitely do. 

The company was making money at the time, it was go- 
ing ahead. It was going ahead in sales. 

The president of the company informed me that the sales 
volume for the coming year would be up anywhere from 
50 to 80 percent, and not only that, on the price of the 
stock, reference to that, the stock was offered to the public 
initially at 114. 

Mr. Halliburton: Was that on a regular underwriting? 

Mr. Turner: It was a rate by local broker here in town. 
It was offered in August of 1962. This is February of 1963 
that we are discussing now. 

So it was offered at 114, a market even at 156-7% not 
really excessive, and the stock did show promise. 

Actually, the company is diversified [72] now. It 
changed management and is a real good buy now. 

Not to get into it, because it isn’t important here, it isn’t 
brought up, but I spend a lot of time, effort and money in 
bringing this diversification together, and the new man- 
agement into the picture. 

I think I have a reputation of not dropping the market 
and walking away from it, but working on it. 

The Chairman: How many shares were offered, and 
by whom? 

Mr. Turner: Gateway Stock & Bond did the underwrit- 
ing of 100,000 shares at 114. 
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The Chairman: Was this a best effort? 

Mr. Turner: Yes, sir, I believe so. 

The Chairman: Gateway after the offering, then,— 

Mr. Turner: I think it was an all or nothing. 

The Chairman: Did you participate in this as a selling 
group? 

Mr. Turner: Yes. 

The Chairman: Did any other dealers [73] participate 
in it? 

Mr. Turner: Yes. I don’t know the selling group off- 
hand, but I did buy 15,000 shares at the underwriting. 

The Chairman: Gateway no longer makes a market in 
it? 

Mr. Turner: Yes, they do. I don’t think they are in 
the sheets, but they do buy and sell it. 

The Chairman: What would be the sales of this com- 
pany at this time, and where are they located? 

Mr. Turner: They are diverisfied now. They got into 
the shipping business and in the lumber business. Their 
mill is right outside Mobile, Alabama, in Bay Minette. 

Mr. Schuchert: The sales are at the rate—they are 
probably at the rate of $2.5 million a year now. 

The Chairman: At the time of the offering, what would 
they have been? 

Mr. Turner: About $175,000. 

Mr. Schuchert: I can state for Mr. [74] Turner, if you 
would like to have it on the record, about the time of these 
transactions that the company was a prime supplier to the 
Bendix Corporation and certain other major prime govern- 
ment contractors of a highly precision type valve and ring 
assembly, an electronic assembly 
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When the defense cutback came, as subcontractor they 
had many of their orders terminated, and they were just 
without business. This is what happened. 

Mr. Halliburton: This would have been about when? 

Mr. Schuchert: This would have been about a year ago, 
would it not? 

Mr. Turner: About a year ago. 

Mr. Schuchert: At that time, Mr. Turner figured the 
future would bring absolutely nothing, and it would be 
highly speculative, so he then arranged to diversify the 
company into other lines, and it has been very successful 
now. 

Mr. Turner: By the way, speaking of Bendix, they also 
did business with General Electric, they did business with 
General Motors, they did business with top firms. In fact, 
they have, or Mr. Schuchert is going to institute, about 
a half-million dollar suit against [75] Bendix Corpora- 
tion on behalf of this company, Unison Electronics. 

The Chairman: At the time of this offering of 100,000 
shares at 114, their sales were around 150,000? 

Mr. Turner: 150,000, 175,000. 

Mr. Halliburton: But they were looking towards this 
defense business they would get? 

Mr. Turner: Right. 

Mr. Halliburton: And you have been instrumental in 
this new type of business that they are now active in, in 
working that out for them, which is lumber? 

Mr. Turner: It is doing now about a half-million board 
feet at a rate of about a half-million board feet of lumber 
a month, but shortly we will be up to about a million board 
feet a month. 

They have got two ships under charter that go to Cen- 
tral and South America, North and South America, taking 
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grain, phosphate and so forth down, and bringing back 
logs to process through the mill. 

It is quite a nice board of directors. The vice-president 
of the company now is a fellow by the name of Harless, 
who owns Gilbert Lumber Company in West Virginia, 
[76] which is a $5 million outfit. 

The City Attorney of New Orleans is also on the board 
of directors of this company. 

Mr. Halliburton: The name of it now is International 
Lumber? 

Mr. Turner: International Lumber Corporation. 

Do you want to carry on here? 

Mr. Schuchert: Do you have any more questions on this 
particular element? 

The Chairman: No. 

Mr. Schuchert: Do you want to go into National Bowl- 
ing Lanes? 

Mr. Turner: On page 12, again they refer here in their 
findings— 

Mr. Schuchert: Ollie, before you get started on page 12, 
this is where we dispute not only factually legally the po- 
sition of the committee, but they say, ‘cWith reference to 
National Bowling Lanes, Inc., the respondents contend that 
because of the presence of other dealers in the pink sheets 
during the period covered by the complaint, the quotations 
appearing there reflect a bona fide representative market. 
[77] ‘This contention ignores the fact that, as in the 
case of Unison Electronics, transactions were not taking 
place between dealers at the ask price or close to it.”’ 

Now, this seems to reach the conclusion that because 
there were not transactions taking place between dealers 
who were making independent markets, that there was, 
therefore, no independent market. 
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And nothing could be further from the truth. Our posi- 
tion on this, and Mr. Turner can go into the facts, is that 
there certainly was an independent market. 

Langley-Howard was an independent integrated market 
in this, and that had nothing to do with Strathmore Securi- 
ties Corporation. They bought and sold securities during 
all this period at or about the same bid prices that Strath- 
more Securities had. 

So on the basis of their market, we feel, again, we made 
no markup, we made a market using approximately the 
same spread. 

There are a couple of situations in there, and Mr. Tur- 
ner will detail them for you. 

Greene & Company, Eastern Securities, are not inde- 
pendent markets at all, but they are cited here [78] as an 
example of representative markets, and the distortion is 
almost so gross I can’t believe that it is made in good faith. 

T hate to say that, but I can’t believe that they would cite 
the example of Greene & Company and Eastern Securities 
and say this is representative when they know that these 
firms each had, during this period of time, only several 
transactions in the stock. 

What they did, and you gentlemen know, probably know, 
they straddled the bid of Strathmore Securities. They 
were strictly a trading firm. They had no risk, they bought, 
say, 100 shares one day, and put their bids down, hoping 
they would catch maybe 100 shares. They caught it, they 
straddled his bid, and resold it to him five minutes later 
and never had a position in the security. 

Of course, this is frequently done. Some of the major 
trading firms will take a guy’s market, a guy who is mak- 
ing a market, straddle and pick a quarter, an eighth off 
every time. 
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Singer, Deane, that is common with them. There is noth- 
ing wrong with it, but, on the other hand, then to take 
the market they are making and saying your markup is 
over what you are doing, therefore, you are on an excessive 
[79] markup, this is what the Committee is doing. 

These guys made no market whatsoever; they had sev- 
eral transactions, and all they did was buy the stock and 
sell it to Strathmore. 

That is our position. I was astounded to find in this 
case there was no markup. We made the bid. The spread 
is reasonable in comparison to the market price. 

When you hear the inventory and the risk position they 
took, it is even more risky. 

Mr. Turner: What they are actually saying here is that 
transactions were not taking place between dealers at the 
ask price, or close to it. 

Just reiterating what Mr. Schuchert said, that doesn’t 
mean that there wasn’t a market on it and there wasn’t a 
real market. They follow up here in saying we had a 
transaction of 200 shares on October 9 with another broker 
at $6 a share in National Bowling Lanes. We are getting 
into a different issue here in National Bowling Lanes. 

Page 12 at the bottom says, “Their quotation that day 
and every day thoughout the period was 534 bid, 64% ask. 

True, we did sell 200 shares on this day to a broker. We 
considered this trade an isolated accommo- [80] dation 
trade. This was to interest this broker, another over-the- 
counter broker in this city, in this stock. 

Mr. Schuchert: This is National Bowling. We have 
several copies for you. This is a schedule of positions, 
trading account, summary of the purchases by other bro- 
kers, and the price and so forth. 
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Mr. Turner: On this day, on the 9th we had sold— 

Mr. Schuchert: So they know what you were doing, 
Ollie. 

“TD’? is ‘‘trade date,’’ of course, in red on the left is 
the position. Red is a short position, black is a long posi- 
tion, day by day. 

Mr. Turner: This isn’t necessarily accurate. This is 
accurate, I imagine, but a previous defense to the District 
Committee was not really fully investigated. So you can 
keep this, but there is a lot more to this picture, because 
I think you gentlemen will see on that day, the 9th of Octo- 
ber, 1962, we had sold 100 shares to a customer at 614. 
We had purchased from customers 600 shares at 534, and 
we had sold to brokers 200 shares at six dollars. 

The trade for the day left us 300 long. 

[81] The percentage markup, if you want it to construe to 
the broker what we lost at six dollars and to the customer 
at six and a half, is a markup of about 81% percent, or over 
8 percent. But you have to realize that in trading a stock 
on a day basis, it was obvious to me that has happened here, 
that we are maintaining a market as the previous day 
shows a purchasing of 725 shares at 5%4, selling 100 at 
614—1this is to customers. 

The next day we were selling a customer at 64 and 
buying from customers at 534, and brokers, which I will 
point out in a moment, and selling to a broker at six dol- 
lars. 

The times were different. The customer was sold and 
purchases were made, and then when you are long then you 
sold to a broker at 614, six dollars, rather. 

I also want to point out on this transaction that we were 
trying to interest a broker in some retail issue; I mean, 
some serious retail. 
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Mr. Schuchert: Langley-Howard’s market on this day 
was the same as your market on this day, is that right? 

Mr. Turner: I would imagine so. They stayed out of 
the sheets for a few days, but they main- [82] tained their 
markets the same as mine. 

On October 9, 534, 614, they were 534, 644. Eastern was 
514, 6, and so was Greene, 544-6. 

Mr. Schuchert: The Committee chose here to use the 
independent market, the market of Greene and Eastern, 
rather than the market of Langley-Howard, and they had 
access to Langley-Howard, and they knew Langley-Howard 
does large volume, and during this period did large volume 
in both buying and selling at their bid and ask price on 
their daily basis. 

Mr. Turner: On this day, by the way, I bought 200 
shares from a broker at 934, the other 400 shares— 

The Chairman: Nine? 

Mr. Turner: I’m sorry, at 534, on October 9. Four 
hundred shares were purchased from customers at 534. 

The day left me 300 long. At the time I was short. I 
ended the day with 1160 shares short. My position by the 
day trades was 300 long. 

Now, to follow that up, they point out on the next page, 
page 13, that on the 93rd, 25th and 30th, [83] Greene had 
purchased shares at 5 and 5\%4 from other brokers on the 
same day, and on the same number as the sales to the 
respondent firm. 

These three transactions were the only ones that Greene 
had for the entire year of 1962. 

Greene’s quotation in the pink sheets on the above dates 
was 5Y% bid, 6%4 ask. I can’t for the life of me fathom 
what they are trying to prove here. 
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I have no way of knowing what Greene pays for a stock 
when they come in to us, but on this day Greene was in 
the sheets at, as they say, at 514, 614, and I was 534, 614. 

This, I feel, is important. That on October 23—we will 
take one day at a time. On October 23, my position was 
955 shares long in National Bowling. I had sold 200 to 
customers at 614; I had bought 100 at 514 from Greene. 
This is making a half. I am spreading the stock 34 of a 
point. Five and a half, a quarter. 

I bought 200 shares from Walnut Securities, another 
broker, at 514. 

Now, on this trading sheet—this was the 23rd—I don’t 
know if this is pointed out clearly or not—I bought 175, 
actually, about 175 and 200. I bought [84] 200 at 5% and 
200 at 514. 

Well, let me explain this—and this is where enough in- 
vestigation was not done—Walnut was not giving us good 
delivery on stock. Not only that, Walnut, out of Philadel- 
phia, was going out of business. 

I didn’t want to trade their name, and I didn’t want to 
take their name. I didn’t want to do any trading with 
them, and I felt that they may possibly have—There is a 
fellow that we have had a lot of trouble with in this stock, 
a fellow by the name of Rothberg, and he was liquidating 
out through Walnut Securities. 

Item No. 1, they didn’t have any money, and I didn’t 
want to take their name and, number two, I didn’t feel it 
was good. 

What happened here in this future trade here with these 
people, I tried to discourage a trade with them. As you 
can see, on this day here I bought from Greene at my bid, 
but I discouraged Walnut. 


227 
Transcript of Hearing, October 23, 1964. 


We later had to buy Walnut in on 500 shares of stock. 

These trades here that I am speaking of—and we will go 
into some more of them—we lost over $600. Here is the 
buy-ins, and here is Walnut Securities’ [85] letter and so 
forth, and we lost. They went out of business and wouldn’t 
pay us or anything like that. Their attorney told me to 
turn in a bill, and we never got paid. We lost over $625 
on Walnut Securities on these trades. These are the trades 
that I think that they were talking about that I was falling 
off. 

Actually, I am 955 long at this time, and, as I say, on 
October 25, the next day that they point out here, we 
opened the position that day at 155 shares long. 

I sold 100 to customers at 614; I bought 100 from cus- 
tomers at 534, showing a half a point spread. I bought 50 
from Greene at 514. 

This is the stock that they referred to as the stock that 
Greene paid 5 or 544, and I have no way of knowing what 
Greene paid for it. 

My position at the beginning of that day was 155 long, 
and at the end of the day I was 205 long. 

I paid Greene, in all probability here,—By the way, I 
don’t do the trading. My trader has been with me for 
about three years, and I trust this boy implicitly. I will be 
honest about this thing; sometimes these kids, they can 
make a couple of dollars more for the (86] firm and they 
will wind up getting you in trouble with the NASD. And 
this I recognize. 

I give him as close supervision as I possibly can. I do 
not have a private office. My office is right in the room 
with the salesmen, though, I am at the direct other end of 
the room from the trader. I watch the trades, but I do not 
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any more have time to initial certificates or anything, or- 
ders or anything like that. 

Obviously what he did here was on an odd lot base of 
50 shares, he paid him 5% for the stock. For all I know, 
Greene could have said that they paid 514 for it, and they 
wanted a half. I don’t know what went on, but I will be 
honest about it, it is an odd lot trade. But that day I did 
buy from customers at 534, and my records prove this. 

I sold to customers at 614, a half a point spread. 

I increased my long position by 100 more shares—50 
more shares, pardon me. 

I point out, that on the 30th my position at the beginning 
of the day was 572 shares short. I sold 400 shares to 
customers at 614, I bought 300 from customers at 5%4, and 
here again a half a point spread. I bought a [87] hundred 
from Greene at 5%. But now, what I am really making 
my market at to brokers is 514-14, because I am spreading 
the stock three-quarters of a point, I mean, this is what 
the stock spreads. 

What I probably did is bought from customers, because 
we were short, at a little bit better price, and sold out when 
we got an order. 

This was one transaction, 400 shares, and this was a 
little bigger order of a $6 stock, so we gave the fellow a 
quarter of a point less, and we sold it out at a quarter of 
a point less and we bought it at 534, showing a half a point 
spread, and bought from the broker at 54. 

The position at the end of the day was 572 short. 

Mr. Halliburton: With 5%4, 614 spread, you have got a 
half a point there which in that price stock is what, around 
8 percent? 

Mr. Turner: Yes. By the way, this stock trades right 
now at 834, 914. 
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The Chairman: This is the same stock? 

Mr. Turner: The exact same stock. 

Now, the stock still trades three-quarters [88] of a 
point spread. It is trading right now at 834 to 9%. 

Actually when we go back to this—In this position here, 
they point out that Greene paid 514 for stock. They looked 
up Greene’s records and found what Green paid for it, so 
probably in this transaction, why we buy 3100 from Greene 
at 5%, and he probably went in to my trader and said, 
“Look, I have got 100 shares here, I will offer you 514.”’ 
My trader probably said all right. I mean, he was showing 
himself a quarter of a point profit with no risk. 

But my spread here was, as you say, 8 percent to my 
customers. But although I don’t maintain I was making a 
half a point spread in the stock, in principle I was spread- 
ing it about three-quarters of a point in most cases. This 
was a one block trade to one customer, a large order of 
400 shares. 

Mr. Schuchert: Since he doesn’t markup the inside offer 
at all, he sells to customers at the inside offer, and this 8 
percent includes his retail profit and position profit. 

Mr. Turner: Let me say, I would trade the stock at a 
three-quarter point spread, all the way up to probably 
10144, 11. If brokers got interested, then [89] the stock 
would probably trade at a point, 12 to 13, or something like 
that, which is something that all of them do. 

Just before they picked this up, the stock used to trade 
at a half a point spread. 

The Chairman: Could I ask, what factors do you use 
in determining your spread? 

Mr. Turner: If a stock is under $2 a share I spread it 
about a quarter of a point. Here again this is my own 
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opinion. If the stock trades about $3, I will probably 
spread it in around three-eighths of a point. If you get 
dealer activity in the stock, of course, real volume in the 
stock, the stock may trade closer. 

When the stock gets in around 5, the stock probably 
trades about a half a point, and when it gets up in around 
$6, $7, it will spread maybe to three-quarters of a point, 
and go from there up to about 10 or 11 dollars on a three- 
quarter of a point spread. 

Mr. Halliburton: That is running pretty close to 10 
percent right up the scale. Do you have any figure like 
that in your mind? 

Mr. Turner: No. 

It is hypothetical. This is just about the way it appears 
to me, and I didn’t think it up. It [90] appears to me this 
way from the industry. 

Mr. Schuchert: I think it is based more largely not only 
with Mr. Turner, but other clients I have had who have 
observed over the counter securities in these ranges, trad- 
ing with this sort of spread. Of course, the special study 
indicates in this type of stock the spread will likely be 
over 5 percent on a lower priced security where a great deal 
of sales are taking place. 

Mr. Turner: Just to go on here, they point out here 
that the only other dealer appearing constantly in the pink 
sheets during the period was Eastern Securities who pur- 
chased shares on October 9th and 22nd and sold them on 
the same day, the same number at 514 to 534. 

Well, here again you have Eastern straddling another 
broker. It wasn’t me, it was Langley Howard, or some- 
body else they sold it to, but at that time you had in the 
pink sheets Strathmore, Langley Howard, Hastern. There 
were four brokers in the sheets. 
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Mr. Schuchert: They ignored Langley Howard. 

Mr. Turner: The statement is not true, because they 
said that the only one appearing constantly was Eastern. 
It wasn’t. It was appearing consistently. [91] Langley 
Howard was appearing, and so was Greene, which they 
pointed out previous, but don’t mention here. 

To follow through, I would really like to get in to this. 
I know that you gentlemen are pressed for time, but this 
is my livelihood, and they have got an expulsion against 
me, not only that, they also have to take my broker dealer 
license away, and not that I would operate outside the asso- 
ciation, but if you want to know the truth I will tell it to 
you. 

Mr. Halliburton: Don’t you feel you have got to hurry 
on our account. 

Mr. Turner: If you will be kind enough to bear with me 
here, on the dates that they appeared here, it says, Set 
purchased shares on October 9th and 22nd, 1962, at 544 and 
5% and sold them on the same day and in the same number 
at 54% and 5%.” 

Now, on October 9, 1962 I bought a total of 600 shares at 
534. I have got to go to this record here to follow this 
through. This included 200 shares from brokers at 5%. 

The trade that they referred to with Eastern, I knew 
absolutely nothing about. Eastern never showed me any 
stock, they showed another broker, Langley [92] Howard, 
the stock. So I have no way of knowing what Eastern’s 
doing or what they are selling stock for. 

What I did, what I know about, and what my records 
prove, is that I bought 600 shares, 400 from customers at 
three-quarters, 534 and 200 from another broker, Walnut 
Securities, at 534. 
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Mr. Schuchert: That day, Ollie, they sold, scalped again 
and resold to Langley Howard who was the only other in- 
dependent principal market, but Langley Howard’s market 
that day was the same as his. So they are taking the 
price that Eastern scalped to Langley Howard, and then 
saying this is the representative market on this day, and, 
therefore, Strathmore Securities has an excessive market. 

Mr. Turner: Bear in mind, I was 955 shares long of a 
$6 at that time, at the end of that day. 

Mr. Schuchert: Eastern had no position. 

Mr. Turner: There are some things that I would like 
to say. 

Down here they say, ‘‘We believe that the respondents 
were fully aware of the true market and, as in the case of 
Unison Electronics, they were attempting to justify [93] 


the prices charged retail customers by inserting quotations 
in the sheets which did not bear any relation to actual inside 
or wholesale markets.”’ 


I guess we have been over that so many times, but the 
only thing I can say again to reiterate here is that this is 
not true. 

I feel that the pink sheets are a guide to a market. 

In many, many instances and most instances they are 
actually the prices that you buy and sell stocks on. But 
they don’t necessarily mean that they are the prices that 
you buy and sell, because your markets will fluctuate that 
day, as you all know. 

The only thing that is firm is a quote that you give on 
the phone or a teletype, and you must acknowledge it in 
trade as such. 

I don’t put erroneous quotes in the sheets and then run 
markets away from them. 
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Mr. Schuchert: Gentlemen, the only thing that makes 
that outrageous, on thoe days this man was actually buy- 
ing and selling stock at the price on the pink sheets. 

Mr. Turner: To pass on to the [94] next page, which is 
14, they say here, ‘‘The respondents used a high cost price 
and computed 34 of the 36 transactions at a markup of 13 
percent. However, they were in error in 6 transactions 
which occurred on October 24, 1962, for they used a follow- 
ing day’s cost price when they had a same day cost. They 
made two purchases, one at 5 and the other at 514. If the 
former price were used the markup would be 25 percent; 
if the latter price were used it would be 19 percent.’’ 

I don’t exactly follow them. I think I know what they 
mean, and I don’t make a study of this or try to do so. 

When they say that they use the following day’s cost 
price when they had a same day cost, to me I don’t follow 
that. I don’t try to do any of that stuff. 

I will try to give you the transactions on the 24th. This 
deals again with this Walnut Securities. There were two 
purchases made from Walnut Securities, 100 at 514 and 
100 at 5. 

The only thing that I can say here is what I said pre- 
viously. You recall a previous transaction we had with 
them or one of the previous was October 9th, and we bought 
200 at 534, which was a then bid. 

As I mentioned previously, they did not [95] have any 
money, and we did not want to take their name, and felt 
that they were putting this Rothberg stock through, which 
was proven out later in the big notices here. 

So I did want to fall away from these people. I did not 
want any trades with them, and this is why I dropped down 
and tried to actually do no trading with them. 
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The other broker in it wouldn’t even buy from them, but 
I wound up buying from them, as you can see. They must 
have offered this stock to somebody else, too, which they 
did, and which they refused to buy it point blank, but my 
trader bought it. I told him not to do anything, and he 
felt he had to, so we followed that through, and this is the 
reason for these trades. 

My retail on that day against the beginning of the day 
of 1,055 long was 1,100 at 614. I didn’t buy any from cus- 
tomers, I bought this 200 from Walnut Securities. This is 
not my habit, to fall away from a market like that. 

In this instance I did, and in this instance it can be 
proven back that here is the stock on a buy-in notice at 514 
and 5, which I finally had to do, and I lost $600. 

[96] Mr. Schuchert: These securities later turned out to 
be unregistered securities? 

Mr. Turner: There was a total of 500 shares in that 
buy-in and I wanted to fall off. It is not a habit of mine, 
it is not habitual, and you gentlemen can keep this copy. 

The Chairman: All right. 

(Respondents’ Exhibits C and D were marked for iden- 
tification and made a part of the record.) 

Mr. Turner: By the way, they are no longer in business, 
and shortly thereafter they went out of business. 

Mr. Schuchert: Do you have any purchases from cus- 
tomers the day before or the day after? 

Mr. Turner: The day before I sold at 6%4, I bought 
from Greene at 54. 

Mr. Schuchert: That was your bid? 

Mr. Turner: Right. I bought 200 from various at 5%. 

I have got a total of 500 shares someplace with these 
people that I bought them in. 
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Does that by any chance mention the 23rd [97] also? 

Mr. Welch: Yes. 

Mr. Turner: That was Walnut again. 

The Chairman: There is 400 shares then from Walnut 
in those days? 

Mr. Turner: 500 all told. Also to follow up, the very 
following day, the 25th, I retail stock out at 614 and bought 
stock at 534 from customers and 50 shares from Greene 
at 5%. There again you are on an odd lot from Greene, 
and I bought from customers at 534 and sold them at 614 to 
retail, which is half a point spread. 

I didn’t fall away from the market, I just fell away from 
one individual, Walnut Securities. 

Going to page 15, they state, ‘‘In our opinion respondents 
Klein and A. Turner set a policy for the respondent firm 
under which they took all the traffic would bear.”’ 

I don’t feel that I have done that in this business at all. 
I feel that this statement here—I don’t know if there is 
any personal vendetta to be gained by Business District 
No. 11, but I know none of the gentlemen [98] personally. 
I certainly don’t like the tone of it, and I obviously, defi- 
nitely, have not run my business that way. 

J am speaking of Mr. Klein, who is deceased, and he was 
not that type of a fellow. 

I think his reputation, and I feel mine, would prove it 
out to be the case. 

Mr. Schuchert: Gentlemen, the Opinion then discusses 
the other individual respondents, being the salesmen of 
Strathmore Securities. 

I also am empowered to represent all of the ones who are 
salesmen presently of Strathmore Securities. If you want 
to consider this representation for all of them, it is all 
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right with me, although I don’t want them at some future 
date saying that they were misrepresented. 

Apparently this is a new policy of the Business District 
Conduct Committee to begin charging the salesmen. These 
salesmen have absolutely no way of knowing what spread 
or markup policy is on what it is based, what the long or 
short positions are on any particular day, and they wouldn’t 
know anything about Walnut straddling Strathmore or 
Greene or Eastern. 

Allof the relevant facts from which any considered judg- 
ment could be made by a salesman, he doesn’t [99] have. 

The only thing he knows is that the stock is being spread 
in the pink sheets, it’s being bought from his customers 
consistently at the bid price, being sold to retail consistent- 
ly at the asked price, or in certain cases less than that. 

They reach a conclusion that the salesman had to know 
that there was an excessive markup here, and it just plain 
doesn’t make sense. Strathmore has a policy, which I 
feel doesn’t enter into these salesmen directly, as far as 
the compensation of salesmen is concerned. 

The salesmen shares, not only in any retail profit which 
might be made, which technically there is none, the way 
they run their markets, but they share in the trading 
profit. 

Because they do share in that trading profit, fortunately 
this has given Mr. Turner some pretty good salesmen at 
Strathmore Securities. But there is no basis on which these 
people would have knowledge of such facts upon which they 
can make a judgment that the firm was engaged in the 
policy of excessive markups. 

But to bring them into the proceedings and to suspend 
their licenses for a period of time, even [100] though techni- 
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cally they are subject to the rules of the NASD, as a prac- 
tical matter they are employees of that firm, and they have 
the right to presume that the firm is acting properly. But 
I think that is a good business presumption as well as a 
legal presumption. 

I know I would not want any lawyers that work in my 
office for me to question my judgment about business mat- 
ters in that office unless it was so gross that any normal 
person would just be shocked by what he saw. 

I have been disturbed by this policy. I don’t think it 
is a good policy that they have in trying to bring the sales- 
men into these markup cases, because by and large the 
salesmen are told what the price is that they sell the secur- 
ity at, and I am certain that if you went to the New York 
Stock Exchange firms who are making markets in over 


the counter securities, you would find exactly the same 
situation. 


What disturbs me further is that many firms, particular- 
ly in New York, completely separate their trading depart- 
ment from their retail department. In fact, it is a big 
secret to the retail department what the trading depart- 
ment is doing. I know several of them that have them on 
different floors of the same building for that reason, they 
[101] don’t want the retail salesmen to know, either what 
their position is or what they are buying the stock at from 
other wholesale markets or anything like that. 

So I think trying to bring salesmen who are working on 
a commission basis, who are not officers or owners of the 
firm, who have no access to information, into these proceed- 
ings is absolutely an abuse of the technicality which is em- 
bodied in the rule which allows a registered representative 
to be so charged. 

I think that is all I have to say on that. 
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To bring each of these gentlemen in and examine them 
before the committee or before you as to what they now 
or didn’t know, I think would be very unavailing. 

The committee certainly didn’t choose to bring in their 
statements or to determine what they knew or what they 
didn’t know. 

The committee merely makes, on the basis of Mr. Doyle’s 
evidence he presents, the conclusion that these fellows had 
to know on the basis of these transactions which they enu- 
merate here, and what they got, that the markup was more 
than 5 percent. 

Mr. Halliburton: From the manner of [102] compensat- 
ing the salesmen who were selling these particular stocks 
we have been talking about, was their compensation the 
normal rate of compensation that it would have been had 
they sold something else that you were making a market 
in? 

Mr. Turner: Yes, sir. 

Mr. Schuchert: Yes. 

Mr. Turner: And another thing in reference to this com- 
pensation, I went over my transcript and they feel in here 
I have made a definite statement that the salesmen received 
50 percent of the gross commission, this is erroneous, this 
is not true. I say that in some cases they know ahead of 
time just about what they are going to make. If they make 
it month to month and the market remains basically the 
same, they know, but in every case we take the end of the 
month averages of what we bought and sold and what our 
gross commission was and they do not really get 50 per- 
cent, it would be closer to 40 percent, 45 percent, as far as 
the compensation of the salesmen is concerned. 

Why the Business Conduct Committee, No. 11, made a 
point of what I paid the salesmen, I don’t know. 
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I don’t know why they would be interested in that, be- 
cause as Mr. Schuchert pointed out, the salesmen have 
absolutely no responsibility in the firm, none whatsoever. 
{103] The prices are quoted by the management of the 
firm, principally me, of course, not exclusively me now, and 
they are told that they are selling a stock, the market is 
such and such a price, and to bring them into this situa- 
tion as Joe previously mentioned, they have absolutely no 
responsibility. 

Mr. Halliburton: They know that they are going to 
be paid on a gross spread on these transactions. 

Mr. Turner: Percentage of a gross spread. 

Mr. Halliburton: There is no fixed percentage? 

Mr. Turner: No. 

Mr. Halliburton: It can vary from month to month? 

Mr. Turner: In the industry we used to pay pretty much 
like 50 percent, but it isn’t any longer, it really isn’t. I 
don’t think that I have paid my boys 50 percent in the 
last couple of years, really. In some cases, yes, but in an 
overall, no. 

The Chairman: Did you have at that time any other reg- 
istered representatives than those that were named in this 
case? 

Mr. Turner: I had a fellow that [104] is still with me by 
the name of Ray Schmidt that is not named in here. 

The Chairman: Is there any reason why he was not 
named? 

Mr. Turner: I really, truthfully don’t know. 

Mr. Schuchert: He may not have sold any of those se- 
curities on the days indicated. 

The Chairman: I was wondering. 

Mr. Schuchert: I made no breakdown to see whether 
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or not each of the salesmen sold securities on the days 
that these people picked out of here where they used these 
other markets. I think they consider in general the spread 
here as a markup. Therefore, anyone who sold the stock 
under these circumstances participated in making an exces- 
sive market for the firm. 

Mr. Turner: Also named in here, which they didn’t seem 
to be too serious about, were the Reg. T violations. 

Let me say this, this is the first time that we have ever 
been named in a Complaint on a Reg. T, and this is the sec- 
ond time we have been named in a Complaint as Strath- 
more Securities. I will go into that a little bit [105] later. 

But in reference to these Reg. T Complaints, my former 
partner handled the back office. As far as the markups are 
concerned, these are my responsibilities, true, agreed. He 
was sick with a heart condition, as you probably know, Mr. 
Ward, and he did pass away. You may have recalled that 
heart troubles killed him. He did watch over the situation, 
and he watched over it well and good and we never had any 
problem. He got sick and the volume increased and we 
did have some Reg. T’s. 

They at one time named us with quite a few more than 
they finally settled on. I think they finally settled with 13, 
or something like that, and in the transcript it refers to 
these Reg. T’s in some area. 

We watch it very, very close. I have got two cashiers 
in there now, not one. At this time we had one cashier, 
not one girl in the back office, but one actual cashier, and 
now we have two actual cashiers. 

When they went over the actual thing, Coster, in his 
investigation, found considerably more, and then they 
went through it and then there was reasons for it, and 
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these weren’t Reg. T’s, and they threw them out right 
away. 

[106] There are just 13 counts of Reg. T violations. This 
is the first time that we had Reg. T’s; it has been corrected. 
There is no consideration to that. They made very little 
mention in here. 

Mr. Schuchert: This was a period of time, as I intended 
to try to get these dates from Mr. Klein’s widow, where he 
was continuously in and out of the hospital. 

Mr. Turner: Or home, one of the two. 

He would go in for a month, out again, in and out of the 
office, and he had a number of heart attacks during this 
period of time, and it caused a number of problems, be- 
cause frankly Mr. Turner knows nothing about the back 
office. He goes back there very little, and Chuck Klein was 
handling this and was very competent in that field, but dur- 
ing this period of time, which is after many years of busi- 
ness, this was the first time that they had ever had that 
difficulty. It did occur, there is no question about it. 

To follow my last reference, at the close of their findings 
they say, ‘‘In setting a penalty for the respondent firm and 
respondent A. Turner, we believe that no consideration 
should be given to the stated revised markup [107] policy 
of the respondent firm. This is the third time that respond- 
ent A. Turner has been before us and we believe he has 
been given every opportunity to change his ways.”’ 

It makes me sound like public enemy No. 1, but that is 
neither here nor there. 

Let me give you my history. They point out that I was 
Secretary of Kettering, Frankel which is true. I had been 
in the business about four or five months, and we had form- 
ed a firm by the name of Kettering, Frankel here in this 
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city. This was back some seven years, maybe eight years 
ago, the two gentlemen, Kettering and Frankel had had a 
number of years’ experience in the business, Frankel in the 
back office and in trading, and so forth, which he did for 
the previous firm that he was in, Kettering more ” “&e re- 
tail end of it. 

All they took me in for basically was the reasuM that I 
was a salesman. 

I had no control, set no buying or selling policies in the 
firm at that time, none whatsoever. They were principally 
set by Mr. Frankel. 

I may add here that Mr. Klein had very little to say about 
buying and selling. 

R. D. Frankel did most of the trading or [108] buying 
and selling and one thing and another. There was a fine 
there at that time, and we were fined, not suspended, and 
I forget what the fine was. 

If I recall it wasn’t very large. 

We started in business in Strathmore Securities in June 
of 1959. Mr. Klein and myself were equal partners. We 
had a Complaint, I found an old Complaint that was dated 
August, 1959, and our hearing was December, 1959, and it 
was on a markup Complaint and we were fined about 
$2,000. 

This markup Complaint was on one particular stock 
that had anywhere from 15 to 25 brokers in the sheets, 
and all I did was follow their markets. So this is the first 
Complaint since then that we have had. 

Mr. Schuchert: I have reviewed those proceedings, by 
the way, gentlemen, and although they cannot be opened at 
this time, I am confident the same basis of defense was 
presented there and the same consideration used, and par- 
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ticularly in the light of the standards which are referred 
to in the special study report, there would have been no 
violation there. 

The special study says a lot of people were found guilty 
who by applying these standards properly [109] would not 
have been found guilty. 

Mr. Turner: The paint wasn’t even dry on the floor, as 
you can see, when they came in. We opened in June and 
the NASD District Committee came in August with a Com- 
plaint. They came down in August. That was two months 
later. 

It is literally true that I don’t think we had the sign on 
the door. But nevertheless, I feel that I was 100 percent 
justified at that time. I was following strictly other brok- 
ers’ markets, and there were a number of brokers in the 
situation. 

In summation, I would like to say here that I feel that 
J have run a good brokerage firm, that I have never gouged 
the public in commissions, that I have done a lot of work in 
maintaining markets, helping companies that I maintain 
markets in. 

I feel that the penalty imposed here is far too extreme, 
after describing each of these transactions. Let me say 
this: They couldn’t have been any harsher. They absolute- 
ly couldn’t have been any harsher. 

Mr. Schuchert: He might have gone in with a counsel 
and pleaded guilty and the penalty could not have been 
harsher, but perhaps the fine could have been. 

[110] Mr. Turner: What they are considering that I 
did, spreading the stock a half a point as we have dis- 
cussed here, in many instances they had no knowledge of 
these transactions with Walnut, and it never dawned on 
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us, because the compiling of our position and our defense 
here was handled by Mr. Klein, and he was sick at the 
time, there was no question about it. He missed that, 
which is an important thing, and I talked to my trader 
about it, and just the other day, the day before yesterday 
he was aware of the transactions and what happened, and 
he said that he got in a bind, and I asked him why we 
bought the stock from Walnut at these prices, and he ex- 
plained the whole situation. Of course, I had forgotten 
about it. 

In reference to the trouble with the gentleman trying to 
sell stock over there that had no right to sell it. I do 
recall back now the difficulties with the firm as far as 
money is concerned. They went out of business, and the 
discussions with their attorney trying to collect money 
on it and one thing and another. But I feel that the penal- 
ties here are much in excess of what they should be. 

Mr. Halliburton: Let me just ask you one question 
about these others. 

I am quoting now from page 15, ‘‘Further, [111] it was 
their understanding that they would receive one-half of 
the net; hence, a simple mathematical computation gave 
them a markup which should have served to alert them to 
its unfairness.”’ 

As I understand the way you pay them; you average 
out what your gross spreads are at the end of the month 
or near the end of the month? 

Mr. Turner: Right. 

Mr. Halliburton: But you don’t have any fixed rate of 
percentage they can expect to be paid? 

Mr. Turner: No. They have a pretty good general idea. 
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Mr. Halliburton: In general they could expect it would 
run— 

Mr. Turner: In general they have a pretty good idea 
if the stock is maintained the same way and you are doing 
the same type of volume on both sides, they pretty much 
know what they are going to get. I wouldn’t want to say 
that they don’t. I will be honest about it. Some of them 
mark it down in their book ahead of time, but that doesn’t 
mean that they will get it, though. 

Mr. Halliburton: The way we run our firm, the sales- 
man knows he is going to get a stated percentage [112] of 
rate of the spread, if it is over the counter, or— 

Mr. Turner: Commission if it is bought. 

Mr. Halliburton: Yes, but these salesmen don’t have 
any such ararngement. 

Mr. Turner: Not exactly. They like to feel that they 
are close to about half, but they know that they don’t get it. 

Let’s take Unison. Right now, today, I traded 154 to 
2. I think that last month I paid $8 a 100. 

It spreads a quarter of a point, but I got short and it 
moved up on me, buying from another broker, and one 
thing and another, so they only got $8. 

The stock is trading right now 1% to 2, and I may pay 10. 

Mr. Halliburton: On that kind of a quote they will be 
retailing at $2? 

Mr. Turner: They will be retailing at $2 a share. 

The Chairman: Of the registered representatives nam- 
ed in the Complaint, how many are still with you? 

Mr. Turner: Bailey is there, [113] Chesaro is no longer 
with me, Gorman is no longer with me, Lindenfelser is no 
longer with me. My two brothers are with me, Ronald and 
Thomas Turner. I have lost three. 
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Mr. Halliburton: Tarantini is still there? 

Mr. Turner: Yes, sir. 

The Chairman: Are these other three still in the busi- 
ness? 

Mr. Turner: Yes. Chesaro is with Golkin, Bomback. 
Gorman is with Amsbury, and Lindenfelser is with Golkin, 
Bomback. 

This Jones had left me and went over to Cleveland to 
live and took out a ticket with Goodbody, I think it was, and 
came back over here. 

The Chairman: Is he now with you? 

Mr. Turner: Yes. 

Mr. Halliburton: You said that your capital mght now 
runs around what? 

Mr. Turner: My capital right now is about 240,000, 
something like that. My net worth is about 240,000. 

Mr. Schuchert: It was not that at that time. 

(114] Mr. Turner: I guess it was about 175,000 at that 
time. I could check it for you. It must be about 175,000. 

The Chairman: What would be the nature of your 
business now, such as the securities that your salesmen 
sell? 

Mr. Turner: It is basically the same. We make markets 
in pretty much the same stock today as we did then. It 
is the desire to eventually lose them to other brokers. It 
takes some time with others and some you never lose. 
We did an underwriting, our last underwriting which was 
a stock by the name of Leeds Shoes, this was about a year 
ago, at 314, and the stock is trading now at 8% to 9%. 
That company, by the way, is one that has been extremely 
successful in broker activities in big board houses. 

Prudential just lent them $450,000. 
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Leeds Shoes is a real beautiful company. Their fiscal 
year ends in April, and they will earn this April, the 
President of the company feels, in the neighborhood of at 
the present capitalization about a dollar and a half, and 
they will have a dilution before April. I just talked with 
the President of the company, and he feels he will earn 
52 cents the first six months of the year, which should be 
[115] ending this month, against a comparable period last 
year which was 26 cents. 

Mr. Halliburton: Where is Leeds Shoes? 

Mr. Turner: Tampa is the home office. 

About 8 or 9 months ago they picked up a 17 store 
Goody chain in Miami and Lauderdale, and they have about 
48 outlets now. 

The Chairman: This was an underwriting of how many 
shares at what price? 

Mr. Turner: 90,000 at 314. 

The Chairman: When did that take place? 

Mr. Turner: It must have been around August or 
September of this year, because it just got blue skied and 
the first of September in Florida, and it takes a year to be 
blue skied in Florida. 

The Chairman: Getting back into the general nature of 
your business, this has been your only underwriting in the 
past year, and do you also handle mutual funds? 

Mr. Turner: Yes, but not a big volume of them. We do 
some insurance stocks that we prefer [116] over mutual 
funds. 

We have got a stock that trades at 4, and we do Wash- 
ington Trotting, which is 9, and we do Eazor Express. We 
don’t do any penny stock. We do a stock at 1% to 2, and 
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that is about the lowest stock. We have got a $4 stock we 
trade, and 5 and 6. 

The Chairman: You would take a position in how many 
stocks, approximately? 

Mr. Turner: About 6 or 7. 

The Chairman: And what percent of your gross would 
come from the 6 or 7, approximately? 

Mr. Turner: Well, it is pretty evenly matched, unless 
you get one moving or something like that. 

Mr. Schuchert: He means what percentage do these 6 
make up of the total volume. 

Mr. Turner: Is that what you are asking? 

The Chairman: Yes. 

Mr. Turner: The total volume of 6? 

The Chairman: Yes 

Mr. Turner: 99 percent of it. [117] The only other thing 
would be mutual funds. 

The Chairman: The 6 or 7 stocks then are 100 percent 
of your business? 

Mr. Turner: No. You mean do we have agency trades 
on other stocks than we maintain markets in? We do a 
general brokerage business, we make markets and main- 
tain positions in 6, 7 stocks. 

What percentage of our business would be like 95, 90 per- 
cent, something like that. We do an agency business some- 
times on a stock if we get a report on it from another 
broker that it looks good, we will do something on that. 
But basically, we do the stocks that we maintain markets 
in. 

We do some board business, only as a consideration, and 
it is very small. 

Mr. Halliburton: How i this handled by you? 
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Mr. Turner: Just through any of the houses. We gen- 
erally go from one house to another. Arthurs, Lestrange 
or Reed, Lear. 

The Chairman: Do you charge any extra? 

Mr. Turner: No. We get no [118] consideration other 
than calls from other brokers. 

The Chairman: The price of these stocks, today then, 
for Unison, which is 9, and National Lumber is 134-2? 

Mr. Turner: Right. 

The Chairman: For National Banner it is about 8342 

Mr. Turner: Yes. 

The Chairman: And these are the same stocks that we 
are talking about with any capital adjustments? 

Mr. Turner: Yes. 

The Chairman: I have no further questions. 

Mr. Schuchert: Gentlemen, I think you have been very 
patient today, I really appreciate it. I feel that we have 
thoroughly gone into these various things. 

The motion I made in the begining, I made as a matter 
of procedure, but I do firmly believe that the NASD has 
to do something with their disciplinary procedure. 

I know we have a Bar Committee with the Bar Associa- 
tion, and if a lawyer gets out of line we have a procedure, 
but the same group that brings the Complaint doesn’t 
[119] determine it. We have subpoena power and we 
have testimony under oath, various other things. This is a 
profession, and I think it should be just as jealously, zeal- 
ously guarded as any other one. 

I think the penalties here based on the type of hearing 
that was held and the evidence that was adduced were very 
arbitrary at heart 
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I think the NASD has a tiger by the tail, because a lot 
of these things are going to begin to come up, and the 
special study indicates the problem. 

I think until there is a better resolution with NASD as 
to what their standards are and how they are to be deter- 
mined, to take away a man’s livelihood is too harsh, when 
anybody in the association today is having trouble them- 
selves determining what can be done and what can’t be 
done. 

I think the rules as stated and applied are incapable of 
intelligent and accurate interpretation. 

Basically, I think that you have got to maintain a situa- 
tion or an atmosphere where over the counter markets, 
particulariy in new untried companies, have some oppor- 
tunity to flourish. 

You know this type of activity attracts a lot of marginal 
operators, perhaps gives rise to a lot more {120] fraud. 
I don’t think that is justification for invoking principles 
of markup and so forth which will kill the trade as a whole. 

So I ask that you give this, which I know you will, your 
very honest consideration. I ask that you reverse the Dis- 
trict Committee and even should you find a violation here, 
the penalties which are commensurate with the violation 
might be involved. 

I might point out in this study that the percentage of 
NASD disciplinary actions which are reversed in the SEC 
or mitigated or reduced are becoming alarmingly high. I 
think you could resolve these matters at a local level and not 
force a man to go in to court or go in to the SEC. 

I appreciate all the time you gave this gentleman. 
Thank you. 

The Chairman: All right. We will close the hearing. 
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Decision. 
(Filed April 5, 1965.) 


Brrore THE 
BOARD OF GOVERNORS 


Nationat Association or Securities Deauers, Ino. 


In the Matter of 
DISTRICT BUSINESS CONDUCT COMMITTEE, 
For District No. 11, 
Complainant, 
vs. 
STRATHMORE SECURITIES, INC., Park Building, 
Pittsburgh, Pennsylvania, 


and 


AULDUS H. TURNER, JR., DONALD C. BAILEY, PHIL 
R. CHESARO, KENNETH W. DORTHE, SALVA- 
TORE F. GESWALDO, FRANK J. GORMAN, JR., 
JOHN E. INGOLD, RAY J. LINDENFELSER, AN- 
DREW <A. TARANTINI, RONALD D. TURNER, 
THOMAS T. TURNER, JAMES F. JONES, Registered 
Representatives, 


Respondents. 


Complaint No. P-220, District No. 11, April 5, 1965. 


This case is before the Board of Governors on appeal 
from a Decision of District Business Conduct Committee 
for District No. 11, dated July 29, 1964, in which Strath- 
more Securities, Inc., a member, Pittsburgh, Pennsylvania, 
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was expelled from membership in the Association and fined 
$1,000. The Committe also revoked the registration of re- 
spondent Auldus H. Turner, Jr., a principal and registered 
representative of the member, and fined him $1,000. The 
registrations of respondents Donald C. Bailey, Phil R. 
Chesaro, Kenneth W. Dorthe, Salvatore F. Geswaldo, 
Frank J. Gorman, Jr., John E. Ingold, James F. Jones, Ray 
J. Lindenfelser, Andrew A. Tarantini, Ronald D. Turner 
and Thomas T. Turner, registered representatives of the 
member, were each suspended for a period of thirty (30) 
days and they were each fined $200. In addition, costs of 
the proceedings before the District Business Conduct Com- 
mittee in the amount of $298.05 were assessed jointly and 
severally against the member and respondent Auldus H. 
Turner, Jr. The proceedings against respondent Charles 


E. Klein were terminated due to his demise in February, 
1964. 


The Committee found that the member and the individual 
respondents engaged in the practice of selling Unison Elec- 
tronics Corporation and National Bowling Lanes, Ine. at 
prices which were not fair in view of all the relevant cir- 
cumstances. The Committee also found that the member 
violated Regulation ‘‘T’’, Section 4(c) (2), in 15 instances 
and Section 4(c) (8) in four instances. The transactions re- 
viewed were taken from customer accounts A through C for 
the period of January to November, 1962. The Committee 
found that the above violations constituted conduct incon- 
sistent with just and equitable principles of trade and vio- 
lated Article III, Sections 1 and 4 of the Rules of Fair 
Practice of the Association. 


The member and the individual respondents appealed this 
Decision by letter dated August 3, 1964. A hearing was 
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subsequently held in Pittsburgh, Pennsylvania, on October 
23, 1964, by a Subcommittee of the Board of Governors. 
Respondent Auldus H. Turner, Jr. was present as was coun- 
sel who represented the member and the other respondents. 


Upon appeal, the member did not contest the findings of 
the District Business Conduct Committee in regard to the 
violations of Regulation ‘‘T’’ but did dispute the findings 
in respect to the violations of the markup policy. It was 
explained that the member was the sole market maker in 
the two issues and this required it to charge a higher mark- 
up. The Committee found, by use of contemporaneous 
costs, that the markups realized in National Bowling Lanes, 
Inc. ranged from 13% to 25% and in the case of Unison 
Electronics Corporation, the markups ranged from 16% 
to 81%. The member argued that contemporaneous costs 
should not have been used but, rather, the quotations it in- 
serted in the ‘‘pink sheets,’’ and that in selling to members 
of the public it was entitled to add a markup to those quota- 
tions. The Committee noted that sales to other broker/ 
dealers were almost non-existent and that the member was 
usually the only broker-dealer in the sheets. Accordingly, 
the Committee concluded that the ‘‘pink sheets’’ could not 
be used as a basis for markups in this case and we agree. 


We have reviewed the record in its entirety and we here- 
by affirm the findings of violations of the markup policy 
as to the member and respondent Auldus H. Turner, Jr. 
only. We do not believe that the markups charged in this 
case are justified in light of all the relevant facts. We have 
considered the arguments of the member and the fact that 
it was the sole market maker, however, there is no evidence 
in the record to justify a deviation from the concept that 
in the absence of other bona fide evidence of a prevailing 
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market, a member’s own contemporaneous costs is the best 
indication of the prevailing market price of a security. 
We also affirm the findings of violations of Regulation ‘‘T”’ 
by the member. 


In respect to the other individual respondents, the Dis- 
trict Business Conduct Committee premised its finding 
upon Article II, Section 1(¢) of the Rules of Fair Practice, 
which provides that registered representatives of members 
shall be under the same duties and obligations as a mem- 
ber. The Committee found that inasmuch as they were re- 
ceiving compensation from the member, which, of itself, 
was more than 5%, a simple mathematical computation 
would have alerted the registered representatives to the 
excessive markups and, therefore, they should have refused 
to sell shares at prices which they knew or should have 
known were unfair. We have reviewed the evidence in the 
record and we can find nothing to show that the registered 
representatives had any authority or power to set the 
prices. This, in fact, was the responsibility of respondent 
Auldus H. Turner, Jr. We believe as a matter of policy 
that registered representatives should not be charged with 
violations of the markup policy except in those cases where 
it can be demonstrated without question that they partici- 
pated in setting the markups. This is ordinarily a man- 
agement responsibility. We, therefore, dismiss the com- 
plaint as it pertains to all other registered representatives. 


We have reviewed the penalties imposed by the District 
Business Conduct Committee as to the member who was ex- 
pelled from membership in the Association and fined $1,000 
and respondent Auldus H. Turner, Jr., whose registration 
was revoked and who was fined $1,000, and find them to be 
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appropriate under the circumstances and we hereby affirm 
them. In addition, we assess costs of the proceedings be- 
fore the District Business Conduct Committee of $298.05, 
jointly and severally, against the member and respondent 
Auldus H. Turner, Jr. as well as the costs of the proceed- 
ings before the Board of Governors of $298.35. 


On behalf of the BOARD OF 
GOVERNORS, 


By Rosert W. Haacg, 
President. 
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(Filed April 18, 1966.) 


(Securities Exchange Act Release No. 7864) 


Administrative Proceeding 
File No. 3-92 


UNITED STATES OF AMERICA 


BerorE THE 


SECURITIES AND EXCHANGE COMMISSION 
April 18, 1966 


In the Matter of the Application 
of 
STRATHMORE SECURITIES, INC., 605 Park Building, 
Pittsburgh 22, Pa., 
and 
AULDUS H. TURNER, JB., 
For Review of Disciplinary Action Taken by the National 
Association of Securities Dealers, Inc., Securities Ex- 
change Act of 1934—Sections 15A(g) and (h). 


REGISTERED SECURITIES ASSOCIATION— 
REVIEW OF DISCIPLINARY PROCEEDINGS 


Violations of Rules of Fair Practice 
Sales of Securities at Unfair Prices 


Improper Extension of Credit 


In proceedings for review of disciplinary action by reg- 
istered securities association, association’s findings that 
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member and its vice-president sold securities at unfair 
prices, sustained in part, and findings that member extend- 
ed credit in violation of Regulation T, sustained. 


Disciplinary Procedures 


Member’s claim that association’s disciplinary proceed- 
ings generally denied it due process, rejected, where mem- 
ber failed to show specific instances of prejudice, and was 
afforded notice, opportunity to be heard and right to be 
represented by counsel, and had full opportunity to present 
defense. 


Penalties 


Where record did not support some of securities associa- 
tion’s findings of sales at unfair prices, and improper ex- 
tensions of credit were attributable to illness of member’s 
late president, held, expulsion of association member and 
revocation of vice-president’s registration as registered 
representative excessive under all circumstances, having 
due regard to public interest, and those penalties reduced 
to suspension of member and of vice-president’s registra- 
tion, and fines and costs imposed by association sustained. 


Appearances: 

Joseph S. Schuchert, Jr., of Porsche, Schuchert & Sapp, 
for applicants. 

Mare A. White and Paul H. Welch, for the National As- 
sociation of Securities Dealers, Inc. 


Strathmore Securities, Inc. (‘‘the firm’’) and Auldus H. 
Turner, Jr., its vice-president at the times relevant here, 
have applied pursuant to Section 15A(g) of the Securities 
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Exchange Act of 1934 (‘‘Act’’) for review of disciplinary 
action taken against them by the National Association of 
Securities Dealers, Inc. (““NASD’’), a registered securities 
association. The NASD found that applicants had violated 
Article III, Sections 1 and 3 of its Rules of Fair Practice 
by selling securities at unfair prices and by extending cred- 
it improperly,! and expelled the firm from membership and 
fined it $1,000, revoked Turner’s registration as a registered 
representative and fined him $1,000, and assessed the costs 
of proceedings jointly and severally against them. Appli- 
cants and the NASD filed briefs with us. Our findings are 
based on an independent review of the record. 


Violations 


There is no dispute as to the credit violations. Appli- 
cants admit, as found by the NASD, that during 1962 the 
firm failed promptly to cancel or otherwise liquidate 15 
customers’ securities purchase transactions when payment 
was not received within seven business days, and executed 
four purchases in two accounts in which within the previous 
90 days there had been failures to pay for earlier purchases 
within seven days, in violation of Sections 4(c)(2) and 
4(c)(8) of Regulation T issued by the Board of Governors 
of the Federal Reserve System. We find, as did the NASD, 
that in these respects applicants violated Section 1 of Arti- 
cle III of the NASD’s Rules of Fair Practice. 


Applicants deny that they charged unfair prices. The 
NASD found that in 36 sales of the stock of National Bowl- 


1 Section 1 of Article III requires the observance of “high standards of com- 
mercial honor and just and equitable principles of trade.” Section 4 provides, 
in pertinent part, that where a member sells for his own account to his cus- 
tomer, the price must be fair, taking into consideration all relevant circum- 
stances. 
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ing Lanes, Inc. (‘‘National’’) during October 1962 and in 
52 sales of the stock of Unison Electronics Corp. (‘‘Uni- 
son’’) during February 1963, the firm charged customers 
prices which included mark-ups over prevailing market 
prices, ranging from 13% to 25% with respect to National 
stock and from 16% to 81% in the case of Unison stock. 
The NASD computed the mark-ups on the basis of con- 
temporaneous prices paid by the firm on its purchases of 
the same security. 


In February 1963 the applicant firm was the only broker- 
dealer entering quotations for Unison stock in the daily 
sheets published by the National Quotation Bureau, Ine. 
During that month the firm’s quotes were consistently 146 
bid and 17% ask. Applicants state that the firm’s practice 


was to buy at the bid price and sell at the ask price it 
quoted. The first 10 sales to customers were at 1%. How- 
ever, although the firm made various purchases from other 
dealers and customers during the month of February 1963 
at 15g, on February 18, 1963 the firm purchased a block of 
8,340 shares from another dealer at 90 cents a share, and 
41 of the 42 sales to customers made thereafter were at 15%. 
The firm did not change its ask quotation of 17%, and the 
last sale during the month was at 1%. The sales at 1% 
represent a mark-up of 15.4% computed on the contem- 
poraneous purchase price of 154. The sales at 15 repre- 
sent a mark-up or 80.55% computed on the purchase price 
of 90 cents and a zero mark-up if computed on the 15g pur- 
chase price. 


Applicants contend that their purchase of the block of 
8,340 shares at 90 cents per share represented an isolated 
transaction and that such price was not an appropriate 
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base for computing mark-ups. It appears that the selling 
dealer had been seeking unsuccessfully to dispose of the 
8,340 shares since prior to February 1, 1963. Turner testi- 
fied that applicants offered to purchase those shares at 90 
cents on February 18 in order to protect and maintain the 
market, after the seller indicated that the shares would be 
publicly advertised for sale at $1 per share. Turner fur- 
ther testified that applicants would have been willing to dis- 
pose of all or a substantial portion of the block to another 
dealer or dealers even at 95 cents per share but were unable 
to interest any other dealer in acquiring the stock. In view 
of the circumstances surrounding the acquisition of this 
block of stock? and the fact that the firm purchased smaller 
blocks at 156 contemporaneously with its retail sales at 1%, 
we do not find that the sales at 1% were at unfair prices. 


A different situation is presented with respect to the 11 
sales of Unison at 17, which represented a mark-up of 
15.4% over contemporaneous purchase prices of 1%,* as 
well as the 36 sales of National stock. 


During October 1962 the firm consistently entered quota- 
tions in the daily sheets of 5%4 bid, 642 ask for the National 
stock, which were higher than the quotations submitted by 
two other dealers, and as high as the quotations of a fourth 
dealer who, however, listed quotations for only about half 


2Cf. Boren & Co., 40 S. E. C. 217, 220-1 (1960). 


3On two days during the period of the sales in question the firm had made 
purchases from other dealers at 114. However, on these days it had also made 
purchases from customers at 1%, and while it would appear that prices on 
purchases from other dealers would normally be more representative of the 


prevailing market that prices on purchases from retail customers Chics A 


Winston & Co., Inc., Securities Exchange Act Release No. 7334, p. 7 (June 
5, 1964) ), even if the mark-ups are computed on the basis of the higher price 
in purchases from retail customers they were excessive as found in the text. 
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the days in that month. Applicants state that it was their 
practice, as in the case of the Unison stock, to buy at their 
bid quotation and sell at their ask quotation. The record 
shows that during the first part of the month the firm made 
purchases at 534 and sold to customers at 6%. In the lat- 
ter part of the month, although its quotations remained 
unchanged, the firm made purchases from dealers at 514‘ 
and one purchase from a customer at 5%4, and sold to cus- 
tomers at 644. On the basis of a contemporaneous purchase 
price of 5°4 the price of 614 charged customers in 25 trans- 
actions in National stock represented a mark-up of 13%. 
In one sale at 614, the mark-up was 8.7% computed on the 
basis of the contemporaneous purchase from a customer 
at 534. In the other ten retail transactions at 614, the mark- 
up over contemporaneous purchase prices of 514 was 13.5%. 


Applicants assert that the firm was making a wholesale 
market in that it stood ready to buy from and sell to other 
dealers and was also making retail sales of the same securi- 
ties, and they argue that as such an integrated firm it was 
entitled to sell at retail at a mark-up over the inside offer- 
ing price at which it was willing to sell to other dealers. 
Applicants cite the discussion in the Report of the Spe- 
cial Study of Securities Market (‘‘Special Study’’)* as sup- 
porting this contention and assert that the firm’s spreads 
between its bid and ask quotations were in accordance with 
the practice of other dealers in Unison and National stock. 


4 There was one purchase from a dealer at 514 which we have disregarded 
because another purchase the same day was at 5%. There were also some 
other purchases from another dealer at 5 and 514. Turner testified that this 
particular dealer had not been making good deliveries and was believed to be 
going out of business, and that Turner lowered his bid price to this dealer in 
order to discourage a trade. Accordingly, we have disregarded the prices paid 
this dealer in the mark-up computations. 


5H. Doc. No. 95, Pt. 2, 88th Cong., Ist Sess., 649-652 (1963). 
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Applicants’ basic complaint seems to be that the NASD 
considered principally the firm’s contemporancous cost in 
determining fairness of retail prices, rather than the firm’s 
own ask quotations. We must reject applicants’ arguments 
in this respect. The use of contemporaneous purchase 
prices paid by a dealer in actual transactions as an appro- 
priate base upon which to compute the reasonableness of 
mark-ups in retail transactions under the NASD mark-up 
policy has been recognized by us in many cases decided sub- 
sequent to the Special Study° and has also been affirmed 
upon judicial review.” In this case we have accepted appli- 
eants’ contentions that special or unusual circumstances 
make it inappropriate to consider as representative of the 
prevailing market the price paid for the 8,340 share block of 
Unison stock and the prices paid a particular dealer on cer- 
tain purchases of National stock. We do not find, however, 
any unusual circumstances or countervailing evidence to 
indicate that the contemporaneous prices paid by the firm 
in its other purchases are not the best evidence of the cur- 
rent market price. 


There is no support for applicants’ claim that the firm 
‘‘make a market’? at wholesale as well as making retail 


6 See, ¢. g., Naftalin & Co., Securities Exchange Act Release No. 7220 (Jan- 
vary 10, 1964); Maryland Sccuritics Co., Inc., Securities Exchange Act Re- 
lease No. 7232 (February 4, 1964) ; General Investing Corporation, Securities 
Exchange Act Release No. 7316 (May 15, 1964) ; Norman J. Adams, Securities 
Exchange Act Release No. 7327 (May 27, 1964) ; Givens, Marx & Co., Inc., 
Securities Exchange Act Release No. 7332 (June 3, 1964) ; Edward W. Stew- 
art, Securities Exchange Act Release No. 7347 (June 15, 1964); Samuel B. 
Franklin & Company, Securities Exchange Act Release No. 7407 (September 
3, 1964) ; Costello, Russotto & Co., Securities Exchange Act Release No. 7729 
(October 22, 1965). 

7 Samuel B. Franklin & Co. v. S. E. C., 200 F. 2d 719 (C. A. 9 1961), cert. 
denied, 368 U. S. 889 (1961) ; Merritt, Vickers, Inc. v. S. E. C., 353 F. 2d 293 
(GA. a 1965) ; Handley Investment Company v. S.E. C., 354 F. 2d 64 (C. A. 
10, 1965). 
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sales. On the contrary, Turner himself testified that he 
considered the firm was primarily ‘‘a retail house’’ and 
the record shows that during the periods in question here 
the firm made no sales at all of Unison stock to other deal- 
ers and only one sale of National stock, at a price below 
the firmn’s ask quotation, to another dealer.* Since the firm 
made practically no sales to other dealers and in any event 
was never able to sell to other dealers as its ask quotations,° 
it seems obvious that the firm’s contention that it was mak- 
ing a market in these securities means only that it was 
acquiring shares for retail sales. Thus, applicants’ argu- 
ment that the use of contemporaneous purchase prices as 
a base for computing retail prices would result in forcing 
the firm to sell to customers at prices lower than those at 
which it stood ‘‘ready’’ to sell to dealers is seen to be mere- 
ly theoretical and not founded on the actual facts. More- 
over, as we have pointed out before, low-priced unseasoned 
securities such as those involved here tend to show a large 
spread between the bid and ask quotations and such quota- 
tions are often subject to negotiation.? Under these cir- 
cumstances the ask quotations are not the most reliable test 
of the prevailing market price in the face of actual inter- 
dealer transactions at lower prices. 

8 The one sale to another dealer was at 6 when the firm’s ask quotation was 


6%. Turner asserted that it was an “isolated accommodation” sale intended 
to “interest” the other dealer in the stock. 


® There is no evidence that any transactions took place between any dealers 
at the firm’s ask quotations. The NASD obtained statements of transactions 
from two other dealers who regularly entered quotations in the sheets for 
National stock, which show that these dealers made purchases from dealers at 
5, 5%4 and 5% and sales to dealers at 514 and 534 during October 1962. Three 
of these sales at 514 were to applicants. As previously noted, applicants’ ask 
quotation was 614. 


10 Naftalin & Co., Inc., Securities Exchange Act Release No. 7220, p. 5 
(January 10, 1964) ; J. A. Winston & Co., Inc., Securities Exchange Act Re- 
lease No. 7334, p. 10 (June 5, 1964); Costello, Russotto & Co., Securities Ex- 
change Act Release No. 7729, p. 4 (October 22, 1965). 
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Applicants have not made any showing to justify the 
mark-ups of 138% to 15.4% found here. Their practice, 
described above, of buying at the bid and selling exclusively 
to retail customers at the ask, and of “‘spreading”’ their 
bid and ask prices 4 of a point on $2 securities and 34 on 
$6 securities, generally resulted in mark-ups of 4 or 15.4% 
over contemporaneous costs of 154 for Unison stock, and in 
mark-ups of %4 or 13% and 13.5% over contemporaneous 
costs of 534 and 5% for National stock. Thus the firm’s 
admitted uniform pricing practices were in conflict with the 
NASD mark-up policy, and preclude any attempt to justify 
the mark-ups on the basis of the circumstances of each 
transaction.” 


Applicants additionally assert that the NASD’s mark-up 
policy is so vague as to be ‘‘devoid of any reasonable stand- 
ards upon which a member firm may predicate a judgment 
as to any particular security or transaction,’’ and that the 
delegation of power to the NASD is unconstitutional. But 
it has been held that the NASD policy on unfair pricing 
provides adequate standards of compliance,” and the argu- 
ment that Section 15A of the Act unconstitutional dele- 
gates rule making power to the NASD has also been re- 
jected.** 

11 Maryland Securities Co., Inc., Securities Exchange Act Release No. 7232 
(February 4, 1964). See also Ross Securitics, Inc., 40 S. E. C. 1064, 1066 
(1962) ; Costello, Russotto & Co., Securities Exchange Act Release No. 7729, 
p. 5 (October 22, 1965). 

It may further be noted that some of the transactions here involved sub- 


stantial dollar amounts. Thus, there were 12 retail sales of National stock in- 
yolving amounts ranging from $1,250 to $3,125. 

12 Handley Investment Company v. S. E. C., 354 F. 2d 64 (C. A. 10, 1965). 
See also Ross Securities, Inc., supra, and cases cited at n. 46 therein. 


13.R. H. Johnson & Co. v. S. E. C., 198 F. 2d 690 (C. A. 2, 1953), cert. 
denied 344 U. S. 855. 
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We conclude that applicants effected sales at unfair 
prices at least in 11 transactions in Unison stock and in 35 
transactions in National stock, and thereby violated Sec- 
tions 1 and 4 of Article III of the NASD’s rules. 


Other Matters 


Applicants contend that the procedures of the NASD in 
disciplinary actions deny them a fair hearing. They refer 
to the presentation of testimony at the NASD District Busi- 
ness Conduct Committee hearing through the Committee’s 
Secretary in the form of a summary of information ob- 
tained by staff investigators who, applicants state, are 
“normally’’ not present at the hearing and so unavailable 
for cross examination. They further argue that the ab- 
sence of subpoena power in proceedings before the NASD 
makes it difficult for a respondent to obtain information of 
actual transactions by other dealers in the same stock. 
They further assert that testimony before the NASD is 
adduced without oath or other affirmation. Finally they 
object to the fact that the District Business Conduct Com- 
mittee which authorizes the filing of a complaint after con- 
sideration of the facts disclosed in its staff’s investigation 
then hears the complaint and issues a decision thereon. 


These objections are directed generally against the 
NASD disciplinary machinery and there is no indication 
that applicants specifically were prejudiced or deprived of 
a fair hearing in any way in the instant proceedings. While 
the NASD District Secretary did summarize and present 
the information developed by a staff investigator, the staff 
investigator was in fact present at the District hearing, 
and indeed when during the course of the cross examination 
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of the Secretary certain questions arose which were deemed 
appropriate for the investigator to answer, such questions 
were directed to him. The documentary evidence submitted 
by the District Secretary were exhibits consisting of sum- 
maries of the firm’s transactions prepared from the firm’s 
own records, tabulations of quotations appearing in the 
daily sheets with respect to the stock in question, and copies 
of correspondence between the NASD and two other dealers 
and the statements obtained thereby of transactions by such 
other dealers in the National stock, all of which were re- 
ceived in evidence without objection by applicants. The 
oral testimony for the most part was that of Turner himself 
and of the firm’s then president. With respect to their 
complaint of the lack of subpoena power, applicants were 
accorded the opportunity to present any evidence they wish- 
ed at the NASD District hearing and at a further hearing 
before a sub-committee of the NASD Board of Governors, 
and they did not indicate at either hearing that there was 
other evidence which they desired to present but were un- 
able to do so. In fact, the NASD District Committee re- 
quested and received from two other dealers who had in- 
serted quotations in the sheets on National stock statements 
of their actual transactions in such stock, and applicants did 
not request the District Committee to obtain similar state- 
ments from any other dealer." 


Applicants admittedly were given notice of the charges 
against them, an opportunity to be heard in response to such 


14 We have held and the courts have affirmed that the lack of subpoena power 
in NASD proceedings does not excuse a failure to attempt to produce all 
relevant evidence in proceedings before the NASD. See Richard A. Holman, 
40S. eS C. 870 (1961) ; Merritt, Vickers, Inc. v. S. E. C., 353 F. 2d 293 (C. A. 
2, 1965). 
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charges, and the right to be represented by counsel. The 
fact that the District Committee which decided this case 
also issued the complaint herein did not deprive applicants 
of a fair hearing.’® 


Public Interest 


Applicants contend that the penalties imposed by the 
NASD are excessive and should be modified. With respect 
to the Regulation T violations, they assert that this is the 
first time the firm has been charged with such violations; 
that the back office was under the supervision of the firm’s 
late president, who was seriously ill during the period when 
the violations occurred; and that the firm has engaged an 
additional cashier and corrected the conditions which led to 
the violations and there have been no recurrences. While 
these factors do not excuse the violations,’* we do recognize 
their mitigative force. 


We find, however, as did the NASD, that the unfair pric- 
ing violations are the more serious findings against appli- 
cant, not only in themselves but also because the NASD 
had previously in 1959 fined the firm for similar violations. 
On the other hand, we have concluded that the most ag- 
gravated charges, of mark-ups of about 81% in the sale of 
Unison stock, are not supported by the record. We also 
note Turner’s representation that the firm has a clearer 
understanding of the various factors determinative of the 
prevailing market as a result of discussions following the 


15 Handley Investment Company, Securities Exchange Act Release No. 7438, 

p. 3 (October 9, 1964), aff’d 354 F. 2d 64 (C. A. 10, 1965); Thill Securities 
Coenerann, Securities Exchange Act Release No. 7342, p. 12-13 (June 11, 
1964). 


16 Cf. Sebastian & Company, 38 S. E. C. 865 (1959). 
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institution of these proceedings and has adopted a new 
policy which results in substantially lower markups through 
recognition of normal contemporaneous costs as a factor in 
determining fair retail prices. While this last factor does 
not detract from the seriousness of the violations found, 
we conclude that under all the circumstances the penalties 
of expulsion and revocation are excessive, and that in lieu 
thereof 90-day suspensions of the firm’s membership and 
of Turner’s registration as a representative will be appro- 
priate having due regard for the public interest. The 
NASD’s action imposing fines and cost is susta+““ 


Accordingly, IT IS ORDERED that the actiO& of the 
National Association of Securities Dealers, Inc. expelling 
Strathmore Securities, Inc. from membership in the Asso- 
ciation and revoking the registration of Auldus H. Turner, 
Jr. as a registered representative be, and it hereby is, 
modified so as to suspend the firm’s membership and Turn- 
er’s registration for a period of 90 days, and that the action 
of the Association in fining the firm and Turner each $1,000 
and assessing the costs of proceedings jointly and severally 
against them be, and it hereby is, affirmed. The suspensions 
shall be effective at the opening of business on April 29, 
1966. 


By the Commission (Chairman COHEN and Commis- 
sioners WOODSIDE, OWENS, BUDGE, and WHEAT). 


ORVAL L. DuBOIS, 
Secretary. 
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IN THE 


UNITED STATES CIRCUIT COURT OF APPEALS 


For tue District or COLUMBIA 


In the Matter of the Application 
of 
STRATHMORE SECURITIES, INC., 605 Park Building, 
Pittsburgh 22, Pa., 
and 
AULDUS H. TURNER, JR., 
Vv. 
SECURITIES AND EXCHANGE COMMISSION, 
Respondent. 


To the Honorable Judges of the United States Circuit 
Court of Appeals for the District of Columbia: 


Pursuant to Section 9 of the Securities Act of 1933 and 
Section 25 of the Securities Exchange Act of 1934, Strath- 
more Securities, Inc. and Auldus H. Turner, Jr., the peti- 
tioners, as the parties aggrieved, respectfully present their 
petition for review of the order of the Securities and Ex- 
change Commission, dated April 18, 1966, designated Se- 
curities Exchange Act Release No. 7864 and in support 
thereof states: 


NATURE OF PROCEEDINGS. 


Proceedings were commenced on or about May 16, 1963, 
by a complaint filed by the District Business Conduct Com- 
mittee (‘‘Committee’’), of the National Association of Se- 
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curities Dealers, Inc. (‘‘Association’’), for disciplinary ac- 
tion against these petitioners. The complaint, consisting 
of two causes of action, alleged that the petitioners engaged 
in the practice of selling securities to customers at prices 
which were not fair in view of all the relevant circum- 
stances, and that Strathmore Securities, Inc. violated Regu- 
lation ‘‘T’’ of the Federal Reserve Board by not requiring 
payment from customers, failing to cancel transactions as 
required by Section 4(c) (2), and failing to freeze accounts 
as required by Section 4(c) (8). 


After hearing before the Committee of the Association, 
the instant petitioners were found to have violated the Rules 
of Fair Practice of the Association as alleged in the com- 
plaint. 


An appeal was taken to the Board of Governors of the 


Association pursuant to Section 14(a) of the Code of Pro- 
cedure of the Association for review of disciplinary action 
and penalties imposed. 


After the findings of the Committee were affirmed by the 
Board of Governors as to these petitioners, application was 
made for a review of the diciplinary action to the Securities 
and Exchange Commission which, after review of the rec- 
ord, reduced the penalties previously imposed from the 
revocation of Strathmore Securities, Inc. membership in the 
Association and the revocation of the registration of Auldus 
H. Turner, Jr., plus a fine of $1,000.00 imposed on both the 
firm and Mr. Turner, to a 90-day suspension of the mem- 
bership of Strathmore Securities, Inc. and a 90-day suspen- 
sion of the registration of Auldus H. Turner, Jr., plus a 
fine of $1,000.00 imposed on both the firm and Mr. Turner. 
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Voluminous and precise briefs were filed by the com- 
plainant and the respondents. Because of the facts as sub- 
mitted and the record as made, both before the Committee 
and the Securities and Exchange Commission, it is believed 
and averred that this decision and order violates funda- 
mental rights of the petitioners and that there was no ade- 
quate and reasonable basis for the decision and opinions 
handed down 


VENUE FACTS. 


Petitioner Strathmore Securities, Inc. has offices and its 
principal place of business located at 605 Park Building, 
Pittsburgh, Pennsylvania, and petitioner Auldus H. Turn- 
er, Jr. resides at 174 Reed Drive, Pittsburgh, Pennsylvania, 
within the Second Circuit of the United States Court of 
Appeals, but also within the jurisdiction of the United 
States Court of Appeals for the District of Columbia by 
reason of the relevant statutes providing therefor. 


GROUNDS FOR RELIEF. 


The aforementioned decision of the Securities and Ex- 
change Commission, dated April 19, 1966, to the extent that 
it affirmed the findings of the Association as alleged, is 
improper in that there was no substantial evidence to sup- 
port such findings, that such findings were contrary to law, 
that the Securities and Exchange Commission was without 
jurisdiction to make such findings, and that petitioners have 
been deprived due process of law. 


PRAYER FOR RELIEF. 


The aforementioned decision of the Securities and Ex- 
change Commission insofar as it found these petitioners’ 
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actions to be a cause for the suspension of the membership 
of Strathmore Securities, Inc. and Auldus H. Turner, Jr. in 
the Association, should be set aside and the petitioners 
should be granted such other and further relief as in the 
premises may be just and proper. 


By issues properly raised by counsel at appropriate times 
as well as in the briefs before the Committee and the Se- 
eurities and Exchange Commission, counsel for petitioners 
has raised fundamental and far-reaching constitutional 
questions effecting the rights of these petitioners under the 
practices and procedures provided under the relevant laws, 
rulings and decisions of the Association as well as the Se- 
curities and Exchange Commission itself, and some court 
decisions. It is now plainly manifest and apparent that 
under recent far-reaching decisions of the United States 
Supreme Court in the areas of the violations of individual 
rights, involving criminal and civil constitutional rights, 
as well as financial, economic and pecuniary rights, as in- 
volved in the instant proceedings, the petitioners herein 
have been denied their plain and unqualified basic and 
fundamental rights as guaranteed by the United States Con- 
stitution. 


Respectfully submitted, 


SCHUCHERT, SCHUCHERT & 
SHEERER, 

1420 Frick Building, 

Pittsburgh, Pennsylvania 15219, 


By Joszpx S. Scuucuenrt, Jz, 
Attorney for Petitioners. 


Dated: May 9, 1966. 
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UNITED STATES COURT OF APPEALS 


For tHe District or Cotumsia Crrcuir 


STRATHMORE SECURITIES, INC. and 
AULDUS H. TURNER, JR., 
Petitioners, 
v. 


SECURITIES AND EXCHANGE COMMISSION, 
Respondent. 


Case No. 20,175. 


Counsel for Strathmore Securities, Inc. and Auldus H. 
Turner, Jr., petitioners herein, and counsel for the Securi- 
ties and Exchange Commission, respondent herein, stipu- 
late and agree as follows: 


J. The questions presented on review are as follows: 


(1) Whether the findings of the Securities and Ex- 
change Commission that petitioners violated Sections 1 and 
4 of Article III of the NASD’s Rules of Fair Practice by 
excessive mark-ups are supported by substantial evidence 
in the record. 


(2) Whether in view of all the relevant facts and cir- 
cumstances the Securities and Exchange Commission was 
correct in computing mark-ups with respect to securities 
sold by petitioner Strathmore Securities, Inc. on the basis 
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of contemporaneous purchase prices paid by that petitioner 
for the securities in issue. 


(3) Whether the procedures accorded to petitioners at 
the hearings before the District Business Conduct Commit- 
tee and the Board of Governors of the NASD, together 
with the procedures available to petitioners upon applica- 
tion to the Securities and Exchange Commission for review 
of the disciplinary action taken by the NASD, operated 
to deprive petitioners of due process of law as required by 
the Constitution of the United States, or of a fair and or- 
derly procedure as required by Section 15A(b)(10) of the 
Securities Exchange Act of 1934. 


(4) Whether the Rules of the NASD as applied to peti- 
tioners are void for failure to set forth a suitable standard 
with respect to mark-ups to be charged by members in re- 
tail transactions. 


II. The petitioners raise no question with respect to any 
delays or notices in any of the proceedings before the 
NASD and the Securities and Exchange Commission of 
which petitioners herein seek review by the Court. 


III. The petitioners shall print in the J oint Appendix 
the Complaint; Answer; Transcript of Hearing before Dis- 
trict Business Conduct Committee for District No. 11 of 
the NASD, and all exhibits entered at that hearing; Deci- 
sion of District Business Conduct Committee No. 11; Tran- 
script of Hearing before a Subcommittee of the Board of 
Governors of the NASD, and all exhibits entered at that 
hearing; Decision of the Board of Governors; Findings, 
Opinion and Order of the Securities and Exchange Com- 
mission; and Petition for Review to the United States Court 
of Appeals for the District of Columbia Circuit. The re- 
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spondent does not wish any additional portions of the rec- 
ord printed in the Joint Appendix. 


IV. References to the record appearing in the briefs of 
the parties will be to the page numbers of the record certi- 
fied to the Court. In the printing of the Joint Appendix 
there will be set forth, in addition to the consecutive num- 
bering of the pages of the Joint Appendix, the original 
record page numbers in bold type and indented in a manner 
which will render it convenient for the Court to locate the 
pages referred to in the briefs. 


Respectfully submitted, 


JOSEPH S. SCHUCHERT, JR., 

Counsel for Petitioners, Strathmore 
Securities, Inc. and Auldus H. 
Turner, Jr. 


WALTER P. NORTH, 
Associate General Counsel, Securities 
and Exchange Commission. 


DANIEL J. GOLDBERG, 
Attorney, Securities and Exchange 
Commission. 


August 30, 1966. 
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UNITED STATES COURT OF APPEALS 


For rue District or Couumsia Crecuir 


STRATHMORE SECURITIES, INC., and 
AULDUS H. TURNER, JR., 
Petitioners, 
v. 


SECURITIES AND EXCHANGE COMMISSION, 
Respondent. 


No. 20,175, September Term, 1965. 
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Before: Bazelon, Chief Judge, in Chambers. 


Counsel for the parties in the above-entitled case having 
submitted their stipulation pursuant to Rule 38(k) of the 
General Rules of this Court, and the stipulation having 
been considered, the stipulation is approved, and it is 


ORDERED that the stipulation shall control further pro- 
ceedings in this case unless modified by further order of this 
court, and that the stipulation and this order shall be print- 
ed in the joint appendix herein. 
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STATEMENTS OF QUESTIONS PRESENTED 


Pursuant to stipulation between respondent and petitioners, 
the questions presented on review are as follows: 

(1) Whether the findings of the Securities and Exchange 
Commission that petitioners violated Sections 1 and 4 of artitle IIl 
of the NASD's Rules of Fair Practice by excessive mark-ups are 
supported by substantial evidence in the record. 

(2) Whether in view of all the relevant facts and circumstances 
the Gecurities and Exchange Commission was correct in computing mark- 
ups with respect to securities sold by petitioner, Strathmore Securities, 
Inc., on the basis of contemporaneous purchase prices paid by that 


petitioner for the securities in issue. 


(3) Whether the procedures accorded to petitioners at the 


hearings before the District Business Conduct Committee and the 
Board of Governors of the NASD, together with the procedures available 
to petitioners upon application to the Securities and recuaige 
Commission for review of the disciplinary action taken by the NASD, 
operated to deprive petitioners of due process of law as required by 
the Constitution of the United States, or of a fair and orderly pro- 
cedure as required by Section 15A(b)(10) of the Securities Exchange 
Act of 1934. 

(4) Whether the Rules of the NASD as applied to petitioners 
are void for failure to set forth a suitable standard with respect 


to mark-ups to be charged by members in retail transactions. 
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Winston, J. A. & Co., Securities Exchange Act 
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Securities Exchange Act of 1934, 
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Section 15AC(h)(2), 52 Stat. 1070, is U.S. “C. A. 
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Section 25(a), 48 Stat. 901, 15 U.S.C. ‘A 
7By(a). - ee ee te ee te sidigsa ts 


Rule under the Securities Exchange Act of 1934: 


Rule 15A(g)-1(e), 17 C.F.R. 8 240.15ag-l(e) . 


Statutes and Rules - Continued 


Eee 


Rules of Fair Practice of the NASD, 
Article III: 


Section l. . 
Section 4. 


Regulation T of the Board of Governors 
of the Federal Reserve System: 


Section 4(c)(2), 12 C.F.R. 8 220.4(¢)(2) . 
Section 4(c)(8), 12 C.F.R. § 220.4(c)(8) . 


Miscellaneous; 


Report of Special Study of Securities Markets 
of the Securities and Exchange Commission, 
H. Doc. No. 95, Pt. 2, 88th Cong., lst Sess., 
649-652 (1963) . 


PRELIMINARY STATEMENT 
This is a petition for review pursuant to Section 25(a) of 
the Securities Exchange Act of 1934 ("the Act") 48 Stat. 901, 


15 U.S.C.A. 78y(a) of an order of the Securities and Exchange 


Commission ("Commission") dated April 18, 1966 (JA 256) under the 


Act affirming in part and reversing in part the findings of the 
National Association of Securities Dealers, Inc. ("NASD") with 
respect to petitioners, Strathmore Securities, Inc. ("Strathmore") 
and Auldus H. Turner, Jr. ("Turner"). 

The Commission found that petitioners had sold securities 
at unfair prices and that Strathmore had extended credit in vio- 
lation of Regulation T issued by the Board of Governors of the 
Federal Reserve System (JA 257). However, since it found that 
some of the charges were not supported by the record, the Commission 
concluded that the penalties of expulsion of petitioner, Strathmore 
Securities, Inc., and revocation of petitioner Turner's regis- 
tration as a registered representative imposed by the NASD were 
excessive and reduced them to 90-day suspensions (JA 257). 

COUNTER STATEMENT OF THE CASE 

The proceedings in this matter were instituted on May 16, 

1963 against the petitioners and several other persons by the NASD 


District Business Conduct Committee of District No. 11 ("District 


aD & 

Committee") charging violations of Article III, Sections 1 and 

4 of the NASD's Rules of Fair Practice (JA 14-22) to which 
respondents filed answers (JA 23-42). The District Committee 

after a hearing (JA 42-154) entered a decision (JA 155-171) finding 
that respondent firm failed to comply with Section 4(c)(2) and 
Section 4(c)(8) of Regulation T of the Board of Governors of the 
Federal Reserve System, thereby violating Section 1 of Article III 
of the NASD's Rules of Fair Practice. The Committee also found 
that respondents engaged in the practice of selling stock in 

Unison Electronics Corp. ("Unison") and National Bowling Lanes, Inc. 
("National") at prices which were not fair in view of all relevant 
circumstances, thereby violating Sections 1 and 4 of Article IIT 

of the Rules of Fair Practice. 


Based upon its findings that respondents had violated NASD's 


Rules, the District Committee fined Strathmore $1,000 and expelled 


the firm from membership in the Association. The District Committee 
also fined Turner $1,000 and revoked his registration as a registered 
representative. 

Petitioners appealed the decision of the District Committee 
to the Board of Governors of the NASD which affirmed the decision 
with respect to petitioners (JA 251-255). Throughout these 


proceedings, petitioners were represented by counsel. 
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Petitioners applied to the Commission pursuant to 
Section 15A(g) of the Act for review of the NASD action. They 
filed a brief but did not make any requests for permission to 
adduce any additional evidence. 

The Commission made an independent review of the record 
(JA 256) which disclosed the following transactions. 

Credit Violations. 

With respect to 15 transactions, petitioners in violation 
of Section 4(c)(2) of the Federal Reserve Board's regulations, 
failed to cancel such transactions when payment was not received 
within 7 days, and, also in violation of Section 4(c)(8) of the 
regulations, executed 4 transactions for customers, who, within 
90 days, had failed to pay for earlier purchases (JA 258). 
Unfair Prices. 

Petitioners made 11 sales of stock of Unison Electronics 
Corp. ("Unison") at 1-7/8 which they bought at 1-5/8 representing 
a mark-up of over 15% (JA 260). They made 25 sales of stock of 
National Bowling Lanes, Inc. ("National") at 6-1/2 which they 


bought at 5-3/4 representing a mark-up of 13%, 10 sales at 


6-1/4 which they bought at 5-1/2 representing a mark-up of 13.5% 


(JA 261), and one sale at 6-1/4 which they bought at 5-3/4 


representing a mark-up of 8.7% (JA 261). 


Shite 

The Commission rejected findings against petitioners with 
respect to 41 sales of Unison stock which were made from a block 
of 8,340 shares which was purchased at 90 cents per share. "In view 
of the circumstances surrounding the acquisition of this block of 
stock," said the Commission, “we do not find that the sales at 
1-5/8 were at unfair prices” (JA 260). 

Because of the rejection of these findings and other 
mitigating circumstances, the Commission reduced the penalties to 
90-day suspensions. This petition is for review of that order. 


STATUTES AND RULES INVOLVED 


214: SS eee 


1/ 
- Prior to 1938, the Securities Exchange Act of 1934 


provided a comprehensive scheme of registration and regulation 

of the national securities exchanges and of brokers and dealers 
doing a business in securities whether they were members of national 
securities exchanges or whether they transacted business off the 
exchanges, i.e., in the "over-the-counter" market. However, there 
was nothing in the statute at that time which provided for cooper- 
ative self-regulation of brokers doing an over-the-counter business 
similar to the policing by the exchanges of their members. This 
type of cooperative regulation was added to the statute in 1938 by 


we 


l/ Pertinent provisions of the Act are set forth in the Appendix, 
infra. 


= 5% 

Section 15A of the Act, frequently referred to as the Maloney Act. 
It provided for the registration with the Commission of one or 
more "national securities associations" and specified the | 
standards to be met by such associations in order to be registered. 


The NASD is the only association ever so registered under this 


Section. 


The statute requires that a registered association's rules 


be designed 


to prevent fraudulent and manipulative acts and 
practices, to promote just and equitable 
principles of trade, to provide safeguards against 
unreasonable profits or unreasonable rates of 
commissions or other charges, and, in general, to 


protect investors and the public interest. ..- - 2/ 
The Act also requires that an association's rules provide 
that its members "shall be appropriately disciplined, by expulsion, 


fine, censure, . . . or any other fitting penalty, for any vio- 
3/ 
lation of its rules," and "provide a fair and orderly procedure 
4/ 


with respect to the disciplining of members. . .- st 


Section 15A(b)(8), 52 Stat. 1070, 15 U.S.C.A. 780-3(b)(8). 
Emphasis supplied. 


Section 15A(b)(9), 52 Stat. 1070, 15 U.S.C.A. 780-3(b)(9). 


Section 15A(b)(10), 52 Stat. 1070, 15 U.S.C.A. 780-3(b)(10). 


M6. 


The Act also subjects to review by the Commission all 
5/ 
disciplinary actions by an association, provides that the 


Commission's review shall be “upon consideration of the record 
before the association and such other evidence as it may deem 
weer and authorizes the Commission to set aside 4n 
association's action or to cancel or reduce the penalty in 
appropriate ey seeccee 
Pursuant to Section 15A(g), the Commission has adopted Rule 
Per te which provides that the Commission may direct that 
the record before the NASD be supplemented with additional evidence. 
The Rule provides, however, that the parties must make an effort 
to present all relevant evidence before the NASD and that no person 
shall be entitled to adduce additional evidence before the 
Commission unless he can show that there were reasonable grounds 
for failure to present such evidence in the NASD hearings. 
ee SE eS 
Section 15A(g) and (h), 52 Stat. 1070, 15 U.S.C.A. 780-3(g) an 
ee 15A(h)(1), 52 Stat. 1070, 15 U.S.C.A. 780-3(h) (1). 
Section 15A(h)(2), 52 Stat. 1070, 15 U.S.C.A. 780-3(h)(2). 


17 C.F.R. 240.15ag-1(e). 


The NASD 52% Policy. 


Section 1 of Article III of the NASD Rules of Fair Practice 
provides that: "A member, in the conduct of his business, shall 


observe high standards of commercial honor and just and equitable 


principles of trade." The NASD has interpreted this section as 


prohibiting any member from entering "into any transaction with 
a@ customer in any security at any price not reasonably related to 
the current market price of the sentient 

Section 4 of Article III provides that when a member buys 
for his own account from his customer or sells for his own account 
to his customer the price must be fair, taking into consideration 
all relevant circumstances, including market conditions, the 
expense involved and the fact that the member is entitled to a 
profit. | 

The Commission early in its history stated with respect to 
unreasonable mark-ups: 


Inherent in the relationship between a dealer and 
his customer is the vital representation that the 
customer willbe dealt with fairly, and in accordance 
with the standards of the profession. It is neither 
fair dealing, nor in accordance with such standards, 


Sc 'Sir= 

to exploit trust and ignorance for profits far 
higher than might be realized from an informed 
customer .10/ 


In order to determine what were the general pricing practices 


of the industry regarding mark-ups, the NASD conducted @ 


survey in 1943 of the prices charged by its members. The survey 


was to be used as an aid to its members in determining what is 4 
“price not reasonably related to the current market price" of a 
security and what is a "fair price." From the questionnaires sent 
to its membership, the NASD found "that 47 percent of the trans- 
actions were made at mark-ups of 3 percent or less and 71 percent 
of the transactions were effected at mark-ups of 5 percent or 


less. 11/ 


a 


10/ Duker & Duker, 6 S.E.C. 386, 388-389 (1939). In that case the 
failure to disclose unreasonable profits was held to be fraudu- 
lent. See Charles Hughes & Co. v. Securities and Exchange 
Commission, 139 F. 2d 434, 436-437 (C.A. 2, 1943), cert. denied, 
321 U.S. 786 (1944); and Weber v. Securities and Exchange 
Commission, 222 F. 2d 822 (C.A. 2, 1955), cert. denied, 350 
U.S. 947 (1956). See also: Barnett v. United States, 319 F. 2d 
340 (C.A. 8, 1963); J. A. Winston & Co., Securities Exchange 
Act Release No. 7334, p. 9 (June 5, 1964); Lawrence Rappee, 

40 S.E.C. 607 (1961); William H. Keller, Jr., 38 S.E.C. 900 
(1959); Associated Securities Corp., 40 S.E.C. 10 (1960), 
aff'd, 293 F. 2d 738 (C.A. 10, 1961). 


1/ NASD Manual, G-1l. 


£9 tz 
As a result of this survey, the Board of Governors of the 


NASD notified the membership of its views concerning the mark-up 


policy. This interpretation is set out in the NASD Manual which 


is furnished to every member of the Association. The Manual in 


referring to this interpretation states: 


that it would be impractical and unwise, if not 
impossible, to define specifically what constitutes 
a fair spread on each and every transaction because 
the fairness of a mark-up can be determined only 
after considering all of the relevant factors. 

Under certain conditions a mark-up in excess of 

5 percent may be justified, but on the other hand, 

5 percent or even a lower rate is by no means 

always justified. The Board instructed District 
Business Conduct Committees to enforce Section I 

of Article III of the Rules of Fair Practice with 
respect to mark-ups, keeping in mind that 71 percent 
of the transactions computed from the questionnaires 
were effected at a mark-up of 5 percent or less. The 
philosophy which the Board expressed has since been 
referred to as the "5% policy."12/ 


SUMMARY OF ARGUMENT 
Petitioners throughout their brief attack the decision of 
the NASD, although it is the decision of the Commission which is 
upon review here. Petitioners do not dispute the evidence regarding 
the transactions in question, but only the method used by the NASD 
and approved by the Commission in computing petitioners' mark-ups. 


Sn ee 


12/ Id. at G-1 and G-2. See National Association of Securities 
Dealers, Inc., 17 S.E.C. 459 (1944), where the Commission 
considered the propriety of the NASD's 5% policy. | 


10 

In this regard, the Commission found that as there was no evidence 
to the contrary, petitioners’ contemporaneous cost price should be 
used as the best evidence of the prevailing market price in 
computing mark-ups, just as the NASD found. On the basis of con- 
temporaneous cost, the Commission found that Strathmore received 
mark-ups far in excess of the NASD's approved "5% policy." 

Petitioners extensively attack the NASD proceeding as 
violative of due process of law and in contravention of the fair hearing 
requirements of Section 15A of the Securities Exchange Act of 1934. 
Again, it is the Commission decision which is subject to review 
here and not that of the NASD, Petitioners have shown no specific 
instances where either the NASD or the Commission have denied them 
due process of law or a fair hearing. Petitioners attack the NASD 
proceeding in general, a proceeding which has been repeatedly approved 
by the courts as conforming to the standards of due process of law. 


The review of the NASD decision by the Commission, and the 


subsequent review here of the Commission's decision provide a more 


than adequate check upon both the NASD and the Commission in 


protecting petitioners' right of a fair hearing. 


eins 
ARGUMENT 


The Commission correctly found that 
petitioners were guilty of violations 
of the "credit" regulations. 


As the Commission pointed out: "There is no dispute as to the 


credit violations" (JA 258). These violations were admitted before 


the NASD (JA 40-41, 53-58, 240-241) and before the Commission (JA 258) 


and petitioners' brief here is completely silent on these matters. 
The Commission, of course, as well as the NASD, could have imposed 
penalties based on these violations alone. We believe it 


unnecessary to discuss these violations further. 


II. The Commission correctly found 
that petitioners were guilty of 
charging unfair prices. 


We are completely at a loss to understand the reason for 
petitioners' lengthy discussion on pages 13-27 of their brief. 
urging that "No serious consideration was given by the Committee 
to all of the relevant facts and circumstances surrounding the 
purchase of 8340 shares [of Unison stock] and their subsequent sale" 
and that "there were many factors which were not considered or were 
ignored by both the Committee Board and the Commission in their 
respective decisions’ (Br. p. 14). With respect to these trans- 


actions, the Commission overruled the NASD, and found that these 


41 sales were not made at unfair prices and reduced petitioner's 
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penalty accordingly (JA 260, 267-268). In view of petitioners' 

remarks that the Commission affirmed or adopted the findings of 

the Board (Br. pp- 3, 13), and that it failed to make findings (Br. 

p. 13) as well as petitioners’ joint attack on the “Committee, Board or 
Commission" with respect to these findings (Br. pp- 14, 26), it 

would appear that counsel have not read the Commission's opinion. 


Moreover, petitioners throughout their brief argue extensively 
concerning the findings of and proceedings before the NASD. Either 
they have neglected to revise their brief filed before the Com- 
mission or do not realize that it is the findings of the Commission 
and not those of the NASD which they must now challenge. 

See R. H. Jolinson & Co. v.- Securities and Exchange Commission, 
198 F. 2d 690 (C.A. 2, 1952), cert. denied, 344 U.S, 844 (1952), 


where the Court rejected the suggestion that it "must review the 


conduct and opinion of the NASD" stating that "Section 25(a) of the 


Securities Exchange Act of 1934, 15 U.S.C. 6 78y(a), which affords 
the sole basis for any judicial review, refers to a Commission 


order only... - We conclude that we may consider any errors 


= {3 = 
in the proceedings of the association only if and to the extent 


that they infected the Commission's action by leading to errors 
13/ 
on its part." 


With respect to the 47 other sales of Unison and National, 


there is no dispute as to the actual number of purchases or sales, 


the prices charged, and the percentages of mark-up based on 
contemporaneous purchases. As to the 11 transactions involving 
Strathmore's sale of Unison stock, the Commission found that 
Strathmore followed a consistent policy of marking-up its 
securities unfairly. Strathmore's policy was to buy Unison at its 
bid price of 1-5/8 and to sell Unison retail at its wholesale. 
asked price of 1-7/8 as listed in the “pink sheets" by Strathmore 
itself (JA 93). Thus, as the Commission found (JA 260), Strathmore 
consistently achieved a mark-up of 15.4% over its highest contempo- 
raneous purchase price in its sale of Unison stock with respect to 
each of these 11 transactions in complete disregard of the NASD's 


"5% policy." 


Although, for this reason, we leave unanswered most of 
petitioners’ attacks on the findings of the District Committee, 
we do not wish our silence to be interpreted as suggesting 
that there is any substance to those attacks. For example, 
petitioners protest (Br. p. 34) that "based on no evidence at 
all or on the supposition of the Committee members," the 
Committee decision states that petitioners "are engaged almost 
exclusively in the sale of low priced over-the-counter specula- 
tive securities to members of the public by means of telephone 
solicitations." However, that statement is taken virtually 
verbatim from petitioners’ own testimony (JA 191). 


hans, 
The Commission found in regard to the stock of National, 
that petitioners followed basically the same unfair mark-up policy 
as they used with Unison stock. The Commission found that during 


October 1962 petitioners "consistently entered quotations in the 


daily ["pink"] sheets of 5-3/4 bid, 6-1/2 asked for the National 


stock" (JA 260), These quotations were "higher" than the quotations 
submitted by two other dealers, and as high as another dealer who 
submitted quotations infrequently. Petitioners, as with Unison 


stock, bought at the bid price and sold retail at the wholesale 


offering price illustrating the fact that the quotations in the 
"pink sheets" bore no relation to the prices at which the securities 
were bought and sold and thus are not evidence of the market price 
of the stock to be used as a basis for a mark-up in this case. 

The Commission found, always using as a basis for computation 
petitioners' highest contemporaneous purchase price for National 
stock, that during the first part of the month, petitioner bought 
at 5-3/4 and sold to customers at 6-1/2, achieving a mark-up of 
13% in 25 transactions. During the second half of the month, 
although its quotations in the "pink sheets" remained unchanged, 
the Commission found that "the firm made purchases from dealers 
at 5-1/2 and one purchase from a customer at 5-3/4, and sold to 
customers at 6-1/4, thus achieving a mark-up on the basis of 


petitioners highest contemporaneous purchase price of 8.7% in the 


Salone 
purchase from the customer and 13.5% in 10 other retail transactions 
(JA 260-261). This also presents another illustration of how the 
quotations in the "pink sheets" were not related to the market 
prices of the securities in question. Here Strathmore was : 
continually buying stock in National at 5-1/2, yet it quoted its 
inside bid price in the "pink sheets" at 5-3/4 during that time. 
As in the case of Unison, petitioners consistently sold the stock 
of National at mark-ups, on the basis of the highest contemporaneous 

price at which petitioners purchased stock, in excess of the NASD's 
5% mark-up aoa 

The use of contemporaneous costs of a dealer in actual 


transactions is an appropriate base upon which to compute the 


reasonableness of mark-ups in retail transactions under the NASD 


mark-up policy. This method of computation has been recognized 


ae 


The fact that these are low-priced stocks should not create 
the impression that the transactions were small ones and the 
excessive profits de minimis in terms of dollars. Of course, 
securities dealers are entitled to a minimum profit in excess 
of 5% when dealing in small purchases. But here the amounts 
were quite large. Twelve of the retail sales ranged between 
$1,250 and $3,125. 


- 16 - 
is/ 16/ 
beth by the Commission and by the courts in affirming 


Commission decisions. As the court in one mark-up case involving 
this policy stated: "a dealer's own contemporaneous cost, in the 


absence of countervailing evidence, indicates the prevailing market 


17/ 
price." In this regard the Commission has stated that "the 


rule applies whether or not a dealer has a position in the security, 


unless it can be shown that the dealer's contemporaneous cost is not 
18/ 


representative of the market price prevailing at the time of his sales." 


8 
15/ See, e-g-, Naftalin & Co., Securities Exchange Act Release No. 7220 
(January 10, 1964); Maryland Securities Co., Inc., Securities 

Exchange Act Release No. 7232 (February 4, 1964); General 

Investing Corporation, Securities Exchange Act Release No. 7316 
(May 15, 1964); Norman J. Adams, Securities Exchange Act Release 
No. 7327 (May 27, 1964); Givens, Marx & Co., Inc., Securities 
Exchange Act Release No. 7332 (June 3, 1964); Edward W. Stewart, 
Securities Exchange Act Release No. 7347 (June 15, 1964); Samuel B. 
Franklin & Company, Securities Exchange Act Release No. 7407 
(September 3, 1964); Costello, Russotto & Co., Securities Exchange 


SoS 


Act Release No. 7729 (October 22, 1965). 


Samuel B. Franklin & Co. v. Securities and Exchange Commission, 
290 F. 2d 719 (C.A. 9, 1961), cert. denied, 368 U.S. 889 (1961); 
Merritt, Vickers, Inc. v. Securities and Exchange Commission, 353 
F. 2d 293 (C.A. 2, 1965); Handley Investment Company v. Securities 
and Exchange Commission, 354 F. 2d 64 (C.A. 10, 1965); Barnett v. 
United States, 319 F. 2d 340, 344 (C.A. 8, 1963); Securities and 
Exchange Commission v. Seaboard Securities Corporation and Leon 
Nash, CCH Fed. Sec. Rep. para. 91697 (66 Civ. 489, SDNY, June 6, 
1966). 


Associated Securities Corp. v. Securities and Exchange 
Commission, 293 F. 2d 738, 741 (C.A. 10, 1961). 


Naftalin and Co., supra, at p. 4. 
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Petitioners, however, attempt to justify such excessive 
mark-ups on the ground that their firm was an "integrated" firm and 
therefore may disregard contemporaneous costs and sell securities. 


at retail at a mark-up over the inside offering price at which they 


were willing to sell to other dealers. The fact is, however, that 


(1) even if it were an integrated firm, the position it urges is 
not accepted law, and (2) it is not an integrated firm. Since 
petitioners contend that an integrated firm is entitled to disregard 
contemporaneous cost, 4 short discussion of what is an integrated 
firm might be in order. 

It is clear of course, that in the normal transaction where 
a dealer sells to a customer, his fair mark-up is ordinarily based 
on his contemporaneous cost of the stock. However, there are some 
dealers who specialize in a certain security and are said "to | 
make a market" in that security. Such a dealer is a wholesaler in 
the security, in that he buys from and sells the security to other 
dealers as well as servicing his retail customers. Such a dealer 
is sometimes referred to in the industry as "integrated," but the 
term is not used in any statute or rule. 

If we have the situation of a genuine integrated firm, the 
argument for a different base from which to mark-up a security at 


retail runs somewhat like this. If the firm buys a security for 


= [Bos 
$10, it may sell it to its retail customers at 10-1/2. At the same 
time, it publishes in the "pink sheets" that it stands ready to sell 
any reasonable quantity to other dealers at 10-1/2. Such purchasing 
dealer will necessarily have to charge its customers 4 price in 
excess of 10-1/2, probably 11. But that, it is claimed, is 
inequitable in terms of the customer of the first dealer who gets 
the stock for 10-1/2. Therefore, the argument goes, since the 
sales price at which other dealers purchase the stock represents 


the genuine market price, the integrated firm should be permitted 


to charge its retail customers the normal profit over that fair 


market price, 10-1/2, rather than over its contemporaneous cost 
of 10. 

This argument proceeds, of course, on the premise that there 
is a real competitive market in the security and that the integrated 
firm makes substantial sales to other dealers and the market 
price can be considered as a bona fide one. If a dealer, who 
buys at 10, inserts 4 quotation in the sheets that he is ready and 
willing to sell the stock to other dealers at 10-1/2 and if no 
dealer purchases at 10-1/2, he cannot, merely by calling himself 
integrated, justify the sale to a retail customer at 11, as this 


would be an excessive mark-up. 


O19) 

But this is precisely what petitioners are contending. The 
record is clear that they made no sales of Unison stock to other 
dealers and only one such sale of National stock and that one below 

19/ 


their asked quotation. Petitioner Turner, himself, in testifying at 


the hearing before the Board of Governors of the NASD directly 


stated: "I have always considered myself principally a retail 


firm" (JA 195 and see also JA 198 and 215 for similar statements). 
Thus petitioner himself concluded that Strathmore was not an 
integrated firm, but basically a retail establishment. The 
Commission correctly concluded that petitioner "made practically © 
no sales to other dealers," and therefore was not an integrated 
securities firm. The Commission further concluded that petitioners’ 
contention that it made a market in the securities in question 
"means only that it was acquiring shares for retail sales" (JA 263). 
Petitioners quote extensively (Bz.17-22) from the Report of 


Special Study of Securities Markets of the Securities and Exchange 
20/ 
Commission ("Special Study Report") in which questions were raised 


a 


19/ In regard to this last transaction, Turner testified before 
the Board of Governors of the NASD (JA 223-224), as related in 
petitioners' brief: "that the sale of 200 shares [of National 
stock] to a broker at $6 [when petitioner's quoted price was 
6-1/2] was an accommodation trade to interest the broker, 
another over-the-counter broker in the city of Pittsburgh, in 
becoming active in the stock" (Br. p. 28). 


20/ H. Doc. No. 95, Pt. 2, 88th Cong., lst Sess., 649-652 (1963). 
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concerning the use of contemporaneous cost as a basis for the 


NASD's mark-up policy. Since that time the Commission and the 
21/ 
courts have reaffirmed its policy and that of the NASD in using 


contemporaneous costs as the basis for determining fair mark-ups. 
In fact, the Special Study Report concluded that "to ignore the 


fact there is no independent market may be to permit mark-ups on 
22/ 
an artificial base." 


ns ee a ee 


21/ See footnotes 15 and 16 on page 16, supra. In General 
Investing Corporation, Securities Exchange Act Release No. 7316 
(May 15, 1964), the Commission said: 


The Special Study found that a sole or dominant 
market-maker is often associated with inactively 
trading securities attracting limited investor 
buying interest. In such situations, there are 
few, if any, sales by the market-maker to other 
broker-dealers, and the market-maker's costs of 
purchase frequently represent the only available 
evidence of the actual prices at which the inter- 
dealer transactions are being executed. * * * * * 
In such cases, concentration of sales on the 
retail level and domination of the market by 
maintaining or increasing a bid would provide a 
dealer unrestricted latitude in setting its 
inside offer and therefore the retail prices. A 
determination on the basis of the firm's own 
inside offer that the mark-ups realized by it in 
retail sales were not excessive when other firms 
are offering at wholesale prices lower than the 
firm's inside offer would make a sham of the 
protection intended by the NASD proscription that 
@ member shall not charge unfair prices in principal 
transactions with customers. 


22/ 4H. Doc. No. 95, Pt. 2, 88th Cong., lst Sess., 651-652 (1963). 


Pays et 


The case at hand illustrates almost an exact duplicate of a 
23/ 


situation where the Special Study Report indicates that cost is 


the only basis to be used for mark-ups. As the evidence brought 


out before both the NASD and the Commission clearly shows, petitioners’ 


"wholesale" quotes in the "pink sheets" bore absolutely no relation 


to petitioners' purchase and sale prices of the securities it sold 
24/ ) 
on the retail level. Therefore the only acceptable conclusion 


must be drawn in support of the Commission's finding that since 

no evidence of special circumstances to the contrary has been presented, 
contemporaneous cost must be used as representative of prevailing 
prices in judging the fairness of petitioners' mark-ups. Under 

this standard, even giving petitioners the benefit of their highest 
contemporary purchase price in every case, Strathmore's mark-ups 

were excessive. 


aD 


23/ Ibid. 


24/ See Naftalin & Co., Inc. Securities Exchange Act Release No. 7220, 
p. 5 (January 10, 1964); J. A. Winston & Co., Inc., Securities 
Exchange Act Release No. 7334, p. 10 (June 5, 1964); Costello, 
Russotto & Co., Securities Exchange Act Release No. 7729, p.4 
(October 22, 1965), where the Commission has held that in low- 
priced unseasoned securities such as those involved in the 
instant case, the quotations listed in the "pink sheets" bear 
little relation to actual bid and asked prices and that such 
quoted prices are often subject to negotiation. 


322% 
III. The Commission correctly 

rejected petitioners! attacks 

on the NASD procedures. 

Petitioners conjure up a variety of improper situations 
that could possibly occur in proceedings before the NASD. None of 
these things happened to them nor do they claim that they did. 
But because such possibilities are present, they say, the entire 
proceedings are invalid. Apart from the absurdity of such argument, 
the Commission and the Courts have already rejected the contentions 


25/ 
that the delegation of power to the NASD is unconstitutional that 


the NASD mark-up policy is vague and fails to provide adequate 
26/ . 
standards, that because of the absence of subpoena power by the 
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25/  R._H. Johnson & Co. v. Securities and Exchange Commission, 198 
F. 2d 690, 695 (C.A. 2, 1952), cert. denied, 344 U.S. 855 
(1952); Nassau Securities Service v. Securities and Exchange 
Commission, 348 F. 2d 133 (C.A. 2; 1965). 


Handley Investment Co. v. Securities and Exchange Commission, 
354 F. 2d 64 (C.A. 10, 1965)3 Midland Securities, Inc., 40 
S.E.C. 333 (1960); Boren & Co., 4O S.E.C. 217 (1960); National 
Association of Securities Dealers, Inc., 17 S.E.C. 459 (1944); 
Ross Securities, Inc., 40 S.E.C. 1064, 1066 (1962); Barnett v. 
United States, 319 F. 2d 340 (C.A. 8, 1963); Samuel B. 
Franklin v. Securities and Exchange Commission, 290 F. 2d 719 
(C.A. 9, 1961), cert. denied, 368 U.S. 889 (1961). 
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NASD, it is difficult for the respondents to obtain evidence 
27/ 
necessary to adequately present their case, and that petitioners 


were deprived of a fair hearing due to the fact that the District. 
Committee, which decided the case in the first instance also 


issued the complaint and is necessarily composed of petitioners' 
28/ 
competitors. Equally without merit are the contentions that 


Merritt Vickers, Inc. v. Securities and Exchange Commission, 
353 F. 2d 293 (C.A. 2, 1965); Richard A Holman, 40 S.E.C. 870 


(1961). See also Low Wah Suey v. Backus, 225 U.S. 470-471 
(1912); Missouri ex rel Hurwitz v. North, 271 U.S. 40, 42 
(1926); Brown v. Macy, 222 F. Supp. 639 (E.D. La., 1963), aff'd, 
340 F. 2d 115 (C.A. 5, 1963); Williams v. Zuckert, 111 U.S. App. 
D.C. 294, 296 F. 2d 416 (1961); Hyser v. Reed, 115 U.S. App.’ 
D.C. 254, 318 F. 2d 225, cert. denied, 375 U.S. 957 (1963) and 
Reetz v. Michigan, 188 U.S. 505 (1903). Petitioners do not 
claim that any evidence or documents they wanted were unavail- 
able. It should be remembered that the Commission does have. 
subpoena power and can adduce additional evidence where 
appropriate, pursuant to Rule 15A(g)-l(e). But as the Court 
stated in the Merritt Vickers case, supra, "mere speculation. 
cannot serve as an excuse for failure to produce relevant 
evidence before the NASD." 


Handley Investment Company, Securities Exchange Act Release 

No. 7438, p. 3 (October 9, 1964), aff'd, 354 F. 2d 64 (C.A. 10, 
1965); Thill Securities Corporation, Securities Exchange Act 
Release No. 7342, pp. 12-13 (June 11, 1964); Nassau Securities 
Service v. Securities and Exchange Commission, 348 F. 2d 133 
(C.A. 2, 1965). R. H. Johnson & Co. v. Securities and Exchange 
Commission, 198 F. 2d 690, cert. denied, 344 U.S. 855 (C.A. 2, 
1952). 


394s 
the NASD investigator is “normally unavailable" (Br. p. 7) at the 
29/ 
hearing or that the testimony heard before the NASD is unsworn 
and witheut "the salutary effect of an oath upon & witness's 
30/ 

truthful statement of fact" (Br. p. 8). 

* * * * 


If the Commission has erred in this case, it has been on the 


side of leniency. We think it not inappropriate to observe that 


this is not the first time petitioners have violated the securities 


laws. Nevertheless the Commission was disposed to be lenient in 
view of petitioners' representation that they have a "clearer under - 
standing" of these matters and have adopted a new policy “which 
results in substantially lower mark-ups through recognition of 
normal contemporaneous costs as & factor in determining fair retail 
prices" (JA 267-268, 30). It appears to us that the arguments 


petitioners make here are inconsistent with these representations. 


ee ee 


29/ The investigator was present at this proceeding and as the 
Commission found, "when during the course of the cross- 
examination . . . certain questions arose which were deemed 
appropriate for the investigator to answer, such questions 
were directed to him" (JA 57, 265-266). See Deviny v- Campbell, 
90 App. D.C. 171, 194 F. 2d 876 (C.A. D.C., 1952), cert. denied, 
344 U.S. 826; Brown v. Macy, 222 F. Supp. 639 (E.D. La., 1963), 
aff'd, 340 F. 2d 115 (C.A. 5, 1963). 


Petitioners do not claim that any of the testimony OT evidence in 
this record was untrue. Indeed, the bulk of it is their own 
testimony and their own books. See Deviny v- Campbell, 90 App- 
D.C. 171, 194 F. 2d 876 (C.A. D.C., 1952), cert. denied, 344 U.S. 
826; Brown v. Macy, 222 F. Supp. 639 (E.D. La., 1963), aff'd, 340 
F. 2d 115 (C.A. 5, 1963). 
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CONCLUSION 
The order of the Commission should be affirmed. 


Respectfully submitted, 


a“ 
ti wh ee « err fire 
PHILIP A. LOOMIS, JR. 
General Counsel 


YMA 2 abe 


WALTER P. ln F- 
Associate General Counsel 


o oo as 
/ 
itt- Sel: | ees oY ae Sey A ie 
ELLWOOD L. ENGLANDER 
Assistant General Counsel 
‘ae 
aes ae: pepe ¢ 
He whe a wo! ite a 
EDWARD L. LUBLIN 
Attorney 


Securities and Exchange Commission 
Washington, D.C. 20549 


November 1966. 


Al 


STATUTE AND RULES INVOLVED 


Securities Exchange Act of 1934 


Sec. 15A 


* * * * 


(b) An applicant association shall not be regis- 
tered as 2 national securities association unless it 
appears to the Commission that— 


* * * * 


(8) the rules of the association are de- 

signed to prevent fraudulent and manipula- 
tive acts and practices, to promote just and 
equitable principles of trade, to provide safe- 
guards against unreasonable profits or unrea- 
sonable rates of commissions or other charges, 
and, in general, to protect investors and the 
public interest, and to remove impediments to 
and perfect the mechanism of a free and open 
market; and are not designed to permit unfair 
discrimination between customers or issuers, 
or brokers or dealers, to fix minimum profits, 
to impose any schedule of prices, or to im- 
pose any schedule or fix minimum rates of 
commissions, allowances, discounts, or other 
charges. 
(9) the rules of the association provide that 
its members and persons associated with its 
members shall be appropriately disciplined, 
by expulsion, suspension, fine, censure, Or 
being suspended or barred from being asso- 
ciated with all members, or any other fitting 
penalty, for any violation of its rules. 


(10) the rules of the association provide a 
fair and orderly procedure with respect to 
the disciplining of members and. persons as- 
sociated with members and the denial of mem- 
bership to any broker or dealer seeking mem- 
bership therein or the barring of any person 
from being associated with a member. In 
any proceeding to determine whether any 
member or other person shall be disciplined, 
such rules shall require that specific charges 
be brought; that such member or person shall 
be notified.of, and be given an opportunity 
to defend against, such charges; that a record 
shall be kept; and that the determination shall 
include— 

(A) a statement setting forth any act 
or practice in which such member or other 
person may be found to have engaged, 
or which such member or other person 
may be found to have omitted. 

(B) a statement setting forth the spe- 
cific rule or rules of the association of 
which any such act or practice, or omis- 
sion to act, is deemed to be in violation. 

(C) a statement whether ‘the acts or 
practices prohibited by such rule or rules, 
or the omission of any act required 
thereby, are deemed to constitute conduct 
inconsistent with just and equitable prin- 
ciples of trade. 

(D) a statement setting forth the pen- 
alty imposed. 

In any proceeding to determine whether a 
broker or dealer shall be denied membership 
or whether any person shall be barred from 
being associated with a member, such rules 
shall provide that the broker or dealer or per- 
son shall be notified of, and be given an op- 
portunity to be heard upon, the specific 
grounds for denial or bar which are under 
consideration; that a record shall be kept; 
and that the determination shall set forth the 
specific grounds upon which the denial or bar 
is based. 


* * * * 


(g) If any registered securities association 
(whether national or affiliated) takes any disci- 
plinary action against any member thereof or any 
person associated with such a member or denies 
admission to any broker or dealer seeking member- 
ship therein, or bars any person from being asso- 
ciated with a member, such action shall be subject 
to review by the Commission, on its own motion, 
or upon application by any person aggrieved there- 
by filed within thirty days after such action has 
been taken or within such longer period as the 
Commission may determine. Application to the 
Commission for review, or the institution of review 
by the Commission on its own motion, shall oper- 
ate as a stay of such action until an order is issued 
upon such review pursuant to subsection (h), un- 
less the Commission otherwise orders after notice 
and opportunity for hearing on the question of a 
stay (which hearing may consist solely of affidavits 
and oral arguments).’ 

(h)(1) In a proceeding to review disciplinary 
action taken by a registered securities association 
against a member thereof or a person associated 
with a member, if the Commission, after appro- 
priate notice and opportunity for hearing, upon 
consideration of the record before the association 
and such other evidence as it may deem relevant— 

(A) finds that such member or person has 
engaged in such acts or practices, or has omit- 
ted such act, as the association has found him 
to have engaged in or omitted, and 

(B) determines that such acts or practices, 
or omission to act, are in violation of such rules 
of the association as have been designated in 
the determination of the association, 


the Commission shall by order dismiss the proceed- 
ing, unless it appears to the Commission that such 
action should be modified in accordance with para- 
graph (2) of this subsection. The Commission 
shall likewise determine whether the acts or prac- 
tices prohibited, or the omission of any act re- 
quired, by any such rule constitute conduct incon- 
sistent with just and equitable principles of trade, 
and shall so declare. If it appears to the Commis- 
sion that the evidence does not warrant the finding 
required in clause (A), or if the Commission de- 
termines that such acts or practices as are found 
to have been engaged in are not prohibited by the 
designated rule or rules of the association, or that 
such act as is found to have been omitted is not 
required by such designated rule or rules, the Com- 
mission shall by order set aside the action of the 
association. 

(2) If, after appropriate notice and opportunity 
for hearing, the Commission finds that any penalty 
imposed upon a member or person associated with 
a member is excessive or oppressive, having due 
regard to the public interest, the Commission shall 
by order cancel, reduce, or require the remission 
of such penalty. 

(3) In any proceeding to review the denial of 
membership in a registered securities association 
or the barring of any person from being associated 
with a member, if the Commission, after appro- 
priate notice and hearing, and upon consideration 
of the record before the association and such other 
evidence as it may deem relevant, determines that 
the specific grounds on which such denial or bar 
is based exist in fact and are valid under this sec- 
tion, the Commission shall by order dismiss the 
proceeding; otherwise, the Commission shall by 
order set aside the action of the association and re- 
quire it to admit the applicant broker or dealer to 
membership therein, or to permit such person to be 
associated with a member.* 


A3 


Court Review of Orders 


_ Secrion 25. (a) Any person aggrieved by an 
order issued by the Commission in a proceeding 
under this title to which such person is a party 
may obtain a review of such order in the Court of 
Appeals? of the United States, within any circuit 
wherein such person resides or has his principal 
place of business, or in the United States Court 
of Appeals for the District of Columbia, by filing 
in such court, within sixty days after the entry of 
such order, a written petition praying that the 
order of the Commission be modified or set aside 
in whole or in part. A copy of such petition shall 
be forthwith transmitted by the clerk of the court 
to any member of the Commission, and thereupon 
the Commission shall file in the court the record 
upon which the order complained of was entered, 
as provided in section 2112 of title 28, United 
States Code. Upon the filing of such petition such 
court shall have jurisdiction, which upon the filing 
of the record shall be exclusive, to affirm, modify, 
and enforce or set aside such order, in whole or 
in part.’ No objection to the order of the Com- 


mission shall be considered by the court unless 
such objection shall have been urged before the 
Commission. The finding of the Commission as to 
the facts, if supported by substantial evidence, 
shall be conclusive. If either party shall apply to 
the court for leave to adduce additional evidence, 
and shall show to the satisfaction of the court that 
such additional evidence is material and that there 
were reasonable grounds for failure to adduce such 
evidence in the hearing before the Commission, 
the court may order such additional evidence to be 
taken before the Commission and to be adduced 
upon the hearing in such manner and upon such 
terms and conditions as to the court may seem 
proper. The Commission may modify its findings 
as to the facts, by reason of the additional evidence 
so taken, and it shall file such modified or new 
findings, which, if supported by substantial evi- 
dence, shall be conclusive, and its recommendation, 
if any, for the modification or setting aside of the 
original order. The judgment and decree of the 
court, affirming, modifying, and enforcing or set- 
ting aside, in whole or in part, any such order of 
the Commission, shall be final, subject to review 
by the Supreme Court of the United States upon 
certiorari -or certification as provided in sections 
939 and 240 of the Judicial Code, as amended 
(U.S. Cistitle 28, secs. 346 and 347). 


Rule 15Ag-1. Application Pursuant to Section 
15A(g) of the Act for Review of Discipli- 
nary Action or Denial of Membership by @ 
Registered Securities Association 


_(e) On its own motion, the Commission may 
direct that the record under review be supple- 
mented with such additional evidence as it may 
deem relevant. However, the association and per- 
sons who may be aggrieved by its action shall be 
obliged to adduce all evidence that they deem rele- 
vant in the proceedings before the association, and 
no such person shall be entitled to adduce addi- 
tional evidence unless he shows to the satisfaction 
of the Commission that such additional evidence 
is material and that there were reasonable grounds 
for his failure to adduce such evidence in the hear- 
ings before the association. Any requests for leave 
to adduce additional evidence shall be filed 
promptly so as not to delay the disposition of the 
proceeding. 


NASD: RULES OF FAIR PRACTICE 


ARTICLE Ill 


Rules of Fair Practice 


Section 1 A member, in the conduct ‘of his business, 
shall observe high standards of commercial honor and just 
and equitable principles of trade. 


Section 4 In “over-the-counter” transactions, whether 
in “listed” or “unlisted” securities, if a member buys for his 
own account from his customer, or sells for his own account 
to his customer, he shall buy or sell at a price which is fair, 
taking into consideration all relevant circumstances, includ- 
ing market conditions with respect to such security at the 
time of the transaction, the expense involved, and the fact 
that he is entitled to a profit, and if he acts as agent for his 
customer in any such transaction, he shall not charge his 
customer more than a fair commission or service charge, 
taking into consideration all relevant circumstances including 
market conditions with respect to such security at the time 
of the transaction, the expense of executing the order and 
the value of any service he may have rendered by reason of 
his experience in and knowledge of such security and the 
market therefor. 


AS 


REGULATION T 


Section 4. Special Accounts 


(c) Special cash account.— 


(2) Incase a customer purchases a security (other than an exempted 
security) in the special cash account and does not make full cash pay- 
ment for the security within 7 days after the date on which the security 
is so purchased, the creditor shall, except as provided in subparagraphs 
(3)-(7) of this paragraph, promptly cancel or otherwise liquidate the 
transaction or the unsettled portion thereof. 


(8) Unless funds sufficient for the purpose are already in the ac- 
count, no security other than an exempted security shall be purchased 
for, or sold to, any customer in a special cash account with the creditor 
if any security other than an exempted security has been purchased 
by such customer in such an account during the preceding 90 days, 
and then, for any reason whatever, without having been previously 
paid for in full by the customer, the security has been sold in the 
account or delivered out to any broker or dealer: Provided, That an 
appropriate committee of a national securities exchange or a national 
securities association, on application of the creditor, may authorize 
the creditor to disregard for the purposes of this subparagraph any 
given instance of the type therein described if the committee is satis- 
fied that both creditor and customer are acting in good faith and that 
circumstances warrant such authorization. For the purposes of this 
subparagraph, the cancellation of a transaction, otherwise than to 
correct an error, shall be deemed to constitute a sale. The creditor may 
disregard for the purposes of this subparagraph a sale without prior 
payment provided full cash payment is received within the period 
described by subparagraph (2) of this paragraph and the customer 
has not withdrawn the proceeds of sale on or before the day on which 
such payment (and also final payment of any check received in that 
connection) is received. The creditor may 80 disregard a delivery of 
a security to another broker or dealer provided such delivery was for 
deposit into a special cash account which the latter broker or dealer 
maintains for the same customer and in which account there are 
already sufficient funds to pay for the security so purchased; and for 
the purpose of determining in that connection the status of a customer’s 
account at another broker or dealer, a creditor may rely upon 8 written 
statement which he accepts in good faith from such other broker or 
dealer. 
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STATEMENT OF QUESTIONS PRESENTED 


I. Were the findings of the Securities and Exchange 
Commission that petitioners violated Sections 1 and 4 
of Article III of the NASD’s Rules of Fair Practice by 
excessive mark-ups supported by substantial evidence 
in the record? 


I. In view of all of the relevant facts and circum- 
stances, was the Securities and Exchange Commission 
correct in computing mark-ups with respect to securi- 
ties sold by petitioner Strathmore Securities, Inc. on 
the basis of contemporaneous purchase prices paid by 
that petitioner for the securities in issue? 


Ill. Did the procedures accorded to petitioners at 
the hearings before the District Business Conduct Com- 
mittee and the Board of Governors of the NASD, to- 
gether with the procedures available to petitioners upon 
application to the Securities and Exchange Commis- 
sion for review of the disciplinary action taken by the 
NASD, operate to deprive petitioners due process of 
law as required by the Constitution of the United States, 
or of a fair and orderly procedure as required by Section 
15A(b) (10) of the Securities Exchange Act of 1934? 


IV. Are the Rules of the NASD as applied to peti- 
tioners void for failure to set forth suitable standard 
with respect to mark-ups to be charged by members in 
retail transactions? 


Statement of the Case. 


STATEMENT OF THE CASE 


A Complaint was filed on May 16, 1963, by the Dis- 
trict Business Conduct Committee of District No. 11 
(hereinafter called the “Committee”) of the National 
Association of Securities Dealers, Inc. (hereinafter 
called the “Association”), against Strathmore Securi- 
ties, Inc. (hereinafter called “Strathmore”) and Auldus 
H. Turner, Jr. (hereinafter called “Turner’”) and 
Charles E. Klein, the firm’s then president, and various 
registered representatives employed by Strathmore. 
Charles E. Klein died on February 15, 1964. The Com- 
plaint alleged violations of Articles II, Sections I and 
4, of the Association’s Rules of Fair Practice. A hear- 
ing was conducted at Pittsburgh, Pennsylvania, on Sep- 
tember 19, 1963, before a Subcommittee of the Commit- 


tee. Charles E. Klein and Turner appeared on their own 
behalf and in behalf of Strathmore, and all respondents 
were represented by Counsel James T. Glavin. 


On July 29, 1964, a Decision was rendered by the 
Committee, finding that Strathmore and other respond- 
ents had violated Article III, Sections 1 and 4, of the As- 
sociation’s Rules of Fair Practice. The Committee, 
pursuant to the provisions of Article V of the Rules of 
Fair Practice, imposed penalties fining Strathmore 
$1,000 and expelling it from membership in the Asso- 
ciation, fining Turner $1,000 and revoking his registra- 
tion as a representative, and fining each of the other 
respondents $200 and suspending their registration as 
representatives for 30 days. In addition to these penal- 
ties, Strathmore and Turner were jointly and severally 
assessed $298.05 to cover the costs of the transcript of 
the hearing. 


Pursuant to Section 14(a) of the Code of Pro- 
cedure of the Association, Strathmore, Turner and the 
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other respondents made application to the Board of Gov- 
ernors (hereinafter called the “Board”) of the Associa- 
tion for a review of the disciplinary action and penal- 
ties thus imposed. A hearing was held before a Sub- 
committee of the Board on October 23, 1964. The re- 
spondents were represented by Counsel Joseph S. 
Schuchert, Jr. The record of these proceedings dis- 
closes a review of the factual background involved in 
the transactions upon which the disciplinary action was 
taken. Counsel for the respondents also entered objec- 
tions on the record, raising the question of denial of 
due process by the Association in the conduct of the 
proceedings before the Committee. This objection was 
directed to the procedures and machinery of the Asso- 
ciation for the handling of disciplinary matters, and has 
as its premise, the proposition that the standards and 
procedures provided in the Rules of Fair Practice and 
Code of Procedure of the Association operated to sub- 
stantially deny respondents that fundamental fairness 
necessary to meet the minimal requirements of due 
process. 


The Board rendered a decision, in effect, affirming 
the Decision and penalties imposed by the Committee as 
to Strathmore and Turner. The Board, however, re- 
versed the Committee as to each of the respondent rep- 
resentatives. 


... Thereafter, upon an application for review, the 
Securities and Exchange Commission (“Commission”) 
affirmed the findings of the Board, but reduced sanctions 
imposed upon Strathmore and Turner to suspensions 
of 90-days respectively. 


This brief, therefore, is in support of a Petition to 
Review the findings of the Commission. 


Argument. 


ARGUMENT 
I. Denial of Due Process and Absence of Standards 


The Association was organized pursuant to the pro- 
visions of Section 15A of the Securities Exchange Act 
of 1934. Section 154 (b) (7) provides that an applicant 
association shall not be registered as a national securi- 
ties association unless it appears to the Commission that 
the rules of the association are designed to prevent 
fraudulent and manipulative actions and practices, to 
promote just and equitable principles of trade, to pro- 
vide safeguards against unreasonable profits or rates of 
commission or other charges, and, in general, to protect 
investors and the public interest. 


Section 15A(b) (8) requires that the rules of the 


association provide that its members shall be appro- 
priately disciplined by explusion, suspension, fine, censure 
or any other fitting penalty for violation of its rules. 


Section 15A(b) (9), however, imposes the require- 
ment that the rules of the association must provide a 
fair and orderly procedure with respect to the disciplin- 
ing of members and that in any proceeding to determine 
whether any member shall be disciplined, such rules 
shall require that specific charges be brought; that such 
member shall be notified of, and given an opportunity 
to defend against, such charges. 


The Code of Procedure of the Association provides 
that any district business conduct committee may file 
2 complaint against a member either with itself, or with 
any other such committee. NASD Rules of Practice, 
Article IV, Section 3. 
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If the Committee concludes that a violation has oc- 
curred, its decision must include a statement of acts im- 
properly committed or omitted and of the specific rule 
found to have been violated. NASD Code of Procedure, 
Section V. 


The final action of the Committee either for or 
against the respondent is subject to review by the Board 
of the Association. The Board, after notice and oppor- 
tunity for hearing on the basis of the record before the 
Committee “and such other evidence as it may deem 
relevant,” has power to affirm, modify or reverse the 
decision. 


Under Section 154 (g) of the statute itself, any final 
decision of the Board is in turn reviewable by the Com- 
mission. Although the Commission’s review may be 
based upon consideration of the record before the Asso- 
ciation “and such other evidence as it may deem rele- 
vant,” the Commission has stated in general it will not 
receive further evidence “except in a case where it is 
shown that evidence is relevant to the issues raised but 
could not be presented in the original proceedings” be- 
fore the NASD: Herrick, Waddell & Co., Inc., 23 S.E.C. 
301, 303 (1946) ; Gerald M. Greenberg, Sec. Ex. Act Rel. 
6140 (1959). This rule is now codified in Rule 15 (a) (g) 
—(1) (a). 


Final disciplinary action imposing a penalty of ex- 
pulsion against a member, for all practical purposes, 
operates as an economic sanction of such severity that 
the disciplined securities firm can no longer continue in 
business. The rules of the Association do make it “vir- 
tually impossible for a dealer who is not a member of the 
NASD to participate in a distribution of important size.” 
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National Association of Securities Dealers, Inc., 19 
S.E.C. 424, 441 1945). For the rules of the Association 
not only require members to treat non-member brokers 
and dealers the way they do members of the public, but 
also forbid members to “join with any non-member 
broker or dealer in any syndicate or group contemplating 
the distribution to the public of any issue of securities 
or any part thereof.” NASD Rules of Fair Practice, 
Article III, Section 25. 


Of course, the legislature contemplated this effect 
in adopting the enabling statute. The legislative reports 
paraphrase Section 15A (i) of the Act and go on to say: 

“Thus, it is contemplated that exclusion from 
membership in a registered securities association 
will be attended and implemented by economic sanc- 


tions. In this respect, exclusion from such associa- 
tion would be comparable in effect to expulsion from 
a national securities exchange.” S. Rep. No. 1455, at 
8-9 and H. Rep. No. 2307 at 9, 75th Cong., 3d Sess. 
(1938) . 


Therefore, if a member of the Association is ex- 
pelled on the basis of disciplinary proceedings conducted 
under the Code of Procedure of the Association, he is, in 
effect, surely being deprived of a substantial property 
right; i.e., the ability to continue in business as a securi- 
ties broker or dealer. The severity of this sanction there- 
fore makes it particularly necessary to ensure that in 
the conduct of disciplinary proceedings, all of the con- 
cepts of fundamental fairness attendant to due process 
be strictly observed. 


Of course, in any “disciplinary” action instituted by 
the Commission itself in the nature of revocation pro- 
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ceedings, the applicable statute and regulations set forth 
a strict procedure for the hearing and determination of 
the matters at issue. Respondents are given notice and 
opportunity to be heard; the right to be represented by 
counsel; subpoena power is available in order to obtain 
evidence and testimony of material witnesses; testimony 
is taken under oath; and in accordance with the require- 
ments of the Administrative Procedure Act governing 
administrative agencies of the Federal Government, 
there must be an effective separation of prosecution and 
judicial functions. 


In sharp contrast to these fundamental safeguards 
afforded in administrative proceedings instituted by the 
Commission, is the procedure in disciplinary actions 
under the Assocation’s Code of Procedure. Although a 
respondent is given notice and opportunity to be heard 
and the right to be represented by counsel, all of the 
other fundamental practices which are indeed required 
under the Administrative Procedure Act are absent. 
Testimony is adduced by the Committee usually through 
its secretary who presents to the Committee a summary 
of information obtained and prepared by staff investiga- 
tors employed by the Association. These investigators 
are normally unavailable at the hearing so that a re- 
spondent has no oportunity to cross-examine the person 
who originally investigated and prepared the informa- 
tion in support of the complaint. Certainly, this was the 
situation in the present proceedings. Mr. Doyle appeared 
in behalf of the Committee and presented a summary of 
information which had originally been obtained and 
prepared by other persons. Apparently, based upon 
other experiences in similar actions before the Commit- 
tee, this is the procedure which is always followed. 
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Furthermore, a respondent has no subpoena power to 
obtain vital and material information and testimony. 
Many times, particularly in mark-up violation cases, ac- 
tual transactions by other brokers in the same stock are 
the only real evidence of independent market. Although 
the Committee has free access to the books and records 
of all other member firms in conducting its investigation, 
a respondent firm is wholly without the ability to form- 
ally obtain material information from the same or other 
member firms. At most, a respondent may solicit the co- 
operation of other member firms to voluntarily furnish 
such information, but this has proved unsuccessful be- 
cause of the inclination of such firms to shy away from 
another member in trouble, and to avoid involvement in 
proceedings before the Committee. 


The testimony which is presented before the Com- 


mittee is adduced without any oath or other affirmation; 
in other words, the testimony and any documentary evi- 
dence connected therewith comes in without the benefit 
of oath and is completely unsworn. The salutary effect 
of an oath upon a witness’s truthful statement of facts 
has been so long and cogently demonstrated in our judi- 
cial process as to require no further argument. 


Next, the same Committee which causes or partici- 
pates in the investigation of matters involved in a poten- 
tial complaint, and which in fact prepares and files the 
complaint after ex parte consideration of facts disclosed 
in its investigation, actually sits in judgment of the re- 
spondents in the proceedings themselves. Members of 
the Committee are local competitors of the respondent in 
the securities business. 
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The Association, in all repects, is indeed a quasi- 
administrative agency. It was organized pursuant to the 
Securities Exchange Act of 1934 as a self-governing na- 
tional securities association. Its disciplinary procedures 
are reviewable by the Commission and thereafter by the 
courts. The enabling act under which it was created also 
required that in any disciplinary action, a fair and 
orderly procedure must be followed. The Association 
cannot be considered as other associations in the nature 
of private clubs or labor unions which have the right to 
establish their own rules and regulations concerning the 
disciplining of members. Loss of membership in the As- 
sociation is tantamount to the loss of right to engage in 
the securities business. In this regard, the Association 
may be likened to a public institution. The House Com- 
mittee Report commenting on exchange disciplining and 
rules observed: “The bill proceeds on the theory that the 
exchanges are public institutions ... and are not private 
clubs to be conducted only in accordance with the inter- 
est of their members.” H. Rep. No. 1383, 73d Cong., 2d 
Sess. (1934) 15. 


Being therefore a quasi-administrative body whose 
rules must be approved by the Commission, and whose 
proceedings are reviewable by the Commission, and 
thereafter by the courts, the Association must provide 
in disciplinary proceedings the same minimal guarantees 
of procedural and substantive due process that are re- 
quired of the Commission or any other administra- 
tive agency. 

The basic disciplinary machinery of the Associa- 


tion, therefore, is constitutionally deficient. Although 
the absence, for example, of subpoena power alone 
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may not in itself so substantially impair a respond- 
ent’s rights as to constitute a denial of due process cog- 
nizable by the courts, the combination and total effect 
of all of the deficiencies referred to above is overwhelm- 
ing. 

Although the Commission theoretically has the 
power to review the disciplinary proceedings de novo, 
the review is based on the record below and such other 
evidence as it may deem relevant. However, since the 
record below is the product of a procedure wholly devoid 
of basic and fundamental safeguards of due process, fair 
and effective review by the Commission is rendered im- 
possible. 

“The cardinal test of the presence or absence 
of due process in an administrative proceeding is 
the presence or absence of rudiments of fair play 
long known to the law...” 16 A C.J.S. Sec. 628, 
page 851. 


If an administrative decision “constitutes an arbi- 
trary, discriminatory or unreasonable interference with 
personal or property rights, it is void as in violation 
of the due process provisions of the Constitution, and 
administrative convenience or even necessity cannot 
override constitutional requirements of due process.” 
Cella v. U. S., 208 F. 2d 783, cert. den. 74 S.Ct. 864, 347 
U.S. 1016, 98 L.Ed. 1138. 


Due process of law is further denied the respond- 
ents in these proceedings, and indeed in all of the Asso- 
ciation’s disciplinary proceedings involving mark-up, be- 
cause of the absence of any standards in the rules of the 
Association governing mark-up. Obviously, the so-called 
“5% policy” is not a policy which is understood or con- 
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sistently applied by the Association itself. This has be- 

come particularly clear in the light of the Special Study 

Report of Securities Markets of the Securities and Ex- 

change Commission in its evaluation of NASD mark- 

up policy. Excerpts from that report relating to the 

NASD mark-up policy are quoted hereafter. However, 

it may be observed that the report on page 652 stated: 

“One of the difficulties with the present ap- 

proach of the NASD to the noncompetitive market 

situation is that it may result in using one base 

for the reputable firm and another for the marginal 

firm without any articulated basis for the distinc- 

tion in the markup policy itself and without coming 

to grips with the question of what standards are 

to be applied in judging the fairness of retail prices 
where there is no independent market. 


“The result of these varing views and interpre- 
tations is that many dealers and local NASD dis- 
trict committees apparently do not understand the 
markup policy.” 


and as further demonstration of the absence of stand- 
ards, on page 648, states: 

“ |. However, the NASD has not set forth 
standards for determining reasonable costs nor has 
it made a cost study to determine what are reason- 
able costs for the multiplicity of firms doing an 
over-the-counter business.” 


What has occurred here with respect to the mark- 
up policy is that the Association has adopted a rule of 
fair practice which constitutes a generally stated policy, 
devoid of any reasonable standards upon which a mem- 
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ber firm may predicate a judgment as to any particular 
security or transaction. A reading of the entire Special 
Study Report concerning NASD mark-up policy convinc- 
ingly demonstrates the chaos and absolute misunder- 
standing which exists in this area. The reason, of course, 
is that no standards were ever adopted by the Associa- 
tion as a part of its Rules of Fair Practice. 


The explusion of suspension of a member firm for 
violation of a policy which is confused, misinterpreted 
and devoid of standards results from an arbitrary and 
unconstitutional delegation of power to the Association, 
which therefore, impairs and denies due process of law to 
a disciplined member. Numerous cases could be cited 
which articulate in general the requirement of funda- 
mental fairness in a proceeding in order to afford due 
process of law under the Constitution. There is no nec- 


essity for a repetition of such authorities although it 
is true that no case has been found with a factual situa- 
tion substantially analogous to the present. 


It is respectfully submitted that the procedural 
machinery of the Association itself is incapable of af- 
fording a respondent due process of law in disciplinary 
proceedings. As a quasi-administrative body, the Asso- 
ciation should be required to comport with the same ru- 
diments of fair play and afford the same basic protec- 
tions as are required of administrative agencies. The 
absence of these safeguards as outlined above renders 
any proceeding conducted by the Association, and any 
penalty invoked as a result, null and void. For these 
reasons, it is requested that the decision and penalties 
imposed by the Association be reversed. 
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IL Mark-up Charges 


Cause (a) of the Complaint alleged that the Re- 
spondent Strathmore and individual respondents en- 
gaged in the practice of selling securities to customers 
at prices which were not fair in view of all of the rele- 
vant circumstances. It was charged that each of 88 
transactions on two schedules which were attached to 
the Complaint constitute separate and distinct violat- 
tions of Article II, Sections 1 and 4, of the Association’s 
Rules of Fair Practice. 


(a) Unison Electronics Corporation. The first 
schedule listed 52 transactions in the common stock of 
Unison Electronics Corporation (hereinafter called 
“Unison”) which were all transactions with members 
of the public during the period February 7, 1963 to Feb- 


ruary 26, 1963. Since the decision of the Commission 
does not contain any findings with respect to factual 
matters involved, it must be assumed for purposes of this 
brief that the Commission has, in effect, adopted the 
findings of the Board. 

Admittedly, Strathmore, during the period in ques- 
tion, was the only dealer appearing in the “pink sheets” 
of the National Quotations Bureau, Inc. with a quota- 
tion in the stock. This quotation was consistently 1-5/8 
bid, 1-7/8 asked. Strathmore’s practice was to buy at the 
bid price and sell at the asked price which it listed in 
the “pink sheets.” Further, it is uncontested that on 
February 18, 1963, Strathmore purchased 8,340 shares 
from another dealer at 90 cents a share, and while it did 
not change its quotation in the “pink sheets,” the follow- 
ing day it began selling shares to the public at its bid 
price of 1-5/8. 
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The Decision of the Committee arbitrarily concluded 
that on the transactions where Strathmore purchased 
at a bid price of 1-5/8 and sold at the asked price of 1- 
7/8, in accordance with its “pink sheet” quotations, it 
realized a “mark-up” of 15%, which was not consis- 
tent with fair and equitable principles of the trade. As 
to the transactions involving the purchase of 8,340 
shares at 90 cents a share and their subsequent resale 
at Strathmore’s bid price of 1-5/8, the Decision found a 
mark-up of 81%. No serious consideration was given 
by the Committee to all of the relevant facts and circum- 
stances surrounding the purchase of the 8,340 shares 
and their subsequent sale. A review of the record of the 
proceedings by the Subcommittee of the Board on Octo- 
ber 23, 1964, would indicate that there were many fac- 
tors which were not considered or were ignored by both 
the Committee Board and the Commission in their re- 
spective decisions. For the purposes of this brief, refer- 
ence to the record shall relate to the record of proceed- 
ings before the Board. 


The record definitely establishes that Strathmore is 
an “integrated” securities firm whose activities over the 
past seven years have consisted of making a primary 
market as well as retailing stocks of six or seven com- 
panies. Frequently, Strathmore had acted as either the 
underwriter or member of the selling group in the offer- 
ing of shares of such companies. This was certainly true 
in the case of Unison. Strathmore’s role then was that of 
an underwriter, dealer and a retail firm. 


In the case of Unison, Strathmore had been a mem- 
ber of the selling group in a Regulation “A” offering of 
100,000 shares at 1-1/4. Upon completion of the offer- 
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ing, Strathmore made a market in the shares and con- 
ducted a retail sale of shares to its customers. Since the 
company was unseasoned, there was no other dealer in- 
terest in the stock except that the underwriter, Gateway 
Stock & Bond, Inc. (hereinafter called “Gateway’’), con- 
tinued to make a market in the stock, although it did not 
consistently insert its quotations in the “pink sheets.” 
(R. 72, 73) However, after the stock had been on the 
market for a time and the company appeared somewhat 
more seasoned, there was other dealer activity in the 
stock beginning about September 1964 at prices of 1-3/8 
bid, 1-5/8 asked. (R. 33) These transactions involved 
sales to member firms of the New York Stock Exchange. 
Turner and Strathmore were aware of the fact that 
Gateway was continuing to make a market in the stock 
at approximately the same price level as Strathmore’s, 
and hence, were fully aware, as was the Association, 
that there was another independent market in the stock. 


The Commission has taken a position which either 
ignores or fails to comprehend the difference between a 
“spread” and a “mark-up” and which totally disregards 
the common situation where an integrated firm is either 
the principal or sole market in an unseasoned security. 
The Decision arbitrarily concludes that contemporane- 
ous cost be used as the basis for a mark-up determina- 
tion. Although the record does not disclose any inter- 
dealer sales by Strathmore to Gateway during the period 
in question, the evidence adduced supports the fact that 
Gateway, as the underwriter of the stock, continued to 
make a market in the security at approximately the 
same levels as Strathmore. But the record does establish 
a sale by Gateway to Strathmore on February 20, 1963, 
of 1000 shares. In an unseasoned security which had 
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recently been the subject of a Regulation “A” offering, it 
would certainly be unreasonable to expect any substan- 
tial dealer participation. 


The Decision of the Board as affirmed by the Com- 
mission, therefore, effectively precludes an underwriter 
or selling group member from maintaining an orderly 
market in an unseasoned security for the benefit of cus- 
tomers who had purchased in the offering, since it would 
require retail sales by such firm at prices lower than 
those which it must stand ready to sell to other dealers. 
The absence of substantial outside dealer activity does 
not decrease the risk involved to a firm who wishes to 
make a market in such stock, but would rather have 
the opposite effect, and, such a firm electing to make an 
orderly market, and to assume a substantial risk position, 


would be limited to approximately the same profit on 
the transactions as a dealer effecting an agency trade 
in a riskless transaction. 


Jt was never intended that the mark-up policy be 
distorted in this manner. The record clearly establishes 
that Strathmore was continually in a risk position in 
trading the shares of Unison and sold to retail customers 
at its offering price which was the same price it stood 
ready to effect transactions with other dealers. Consid- 
ering the limited net worth of Strathmore at the time of 
these transactions, its activity in making an orderly 
market for its customers unquestionably exposed it to 
substantial risks. 


The misapplication of the mark-up policy in situa- 
tions similar to the instant case is best summarized in 
the Report of Special Study of Securities Markets of the 
Securities and Exchange Commission, Part Tl, and ex- 
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cerpts from that Report on Page 649 through 652 so 
illustrate: 

“Where the dealer is at risk, i.e., has a position 
in the security, the proper base for computing the 
markup is not as clear. Is the markup to be com- 
puted from the integrated firm’s contemporaneous 
costs, ie., its inside bid, or from a representative 
offer of another wholesale dealer appearing in the 
sheets? An integrated firm making a market in a 
security by placing two-way quotations in the sheets 
ordinarily will purchase stock at its inside bid. If 
the fairness of the markup is based on the integrated 
firm’s contemporaneous cost, the markup would be 
computed on the basis of its bid price. In the case 
of many low priced securities, where the spread be- 
tween the inside bid and offer may be considerably 
more than 5 percent, the integrated firm might then 
have to sell to its customers at a price less than its 
inside offer, i.e., the price at which it stands ready 
to sell to other broker-dealers. On the other hand, 
if the markup is computed on the basis of a repre- 
sentative offer appearing in the sheets, sales will 
be made at a price considerably in excess of 5 per- 
cent of the integrated firm’s contemporaneous cost. 


“Most integrated firms follow the practice of 
basing their markup on their own inside offer. The 
reason for using the dealer’s offer rather than its 
bid as the base for computing the markup was 
stated in this way to the study by the then chair- 
man of the board of governors of the NASD: 


‘Ag I look at a transaction involving both a 
retail sale and a position, I think of it, in effect, 
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as reflecting two functions. One is the retail 
function. For this, I think the dealer is entitled 
to a profit equivalent to the profit he would de- 
rive if he were not in position * * * (A) ny profit 
that he earns as a result of being in position, 
and at risk, is a separate profit, to which he is 
entitled by virtue of his willingness to assume 
the risk. 


‘The two charges are added so that in a 
wholesale market of 9-1/2 bid, 10 asked, the 
dealer’s public customer may pay 10-1/2, re- 
flecting a 5-percent markup over the inside 
offer.’ 


* * * * * * 


“Despite the position taken by the NASD be- 
fore the Commission on the use of contemporaneous 
cost, there now appears to be some doubts among 
NASD officials as to its use in situations where a 
firm is at risk. Some NASD officials apparently now 
take the position that contemporaneous cost is not 
the proper basis from which to compute the mark- 
up, if the dealer is at risk and there is an independ- 
ent market. Counsel for the NASD, in referring to 
the use of contemporaneous cost, stated: 


‘Now, I would be inclined to think that, 
with the emphasis on contemporaneous cost in 
the early days of 5 years ago, that, probably 
members have been censured where we did not 
review it or there was not an appeal to the 
board. * * * My impression of what happened 
up to 1959, I gained from what I began to see in 
cases being decided in 1958, when I came with 
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the association. I think that the stress was put, 
in cases there, on contemporaneous cost. 


* * * * * * * 


‘What we saw at the board level was what 
appeared to be an overemphasis on contem- 
poraneous cost at a basis for computing mark- 
ups, and in cases that we began to review and 
hear on appeal, we found there was another 
whole argument to be considered before we 
made a determination. 

oe: * * * * * * 

‘It appeared to me there was not a suffi- 
cient enough emphasis, in view of the thinking 
of the board that I became acquainted with, 
there was not sufficient emphasis put on the 


independent offer.’ 


“A former chairman of the NASD board of 
governors indicated to the study that contempo- 
raneous cost is applied only in riskless transactions. 
He testified as follows: 

‘Q. Now, let us assume that, in making a 
market, that the firm buys 400 or 500 shares 
and sells 400 or 500 shares and never accumu- 
lates a significant amount of shares or dollars. 
Would your answer still be the same with re- 
spect to whether you used the contemporaneous 
cost or the independent offer? 

‘A. Generally speaking. I would say yes. 

‘Q. So the contemporaneous cost is only 
used, in effect, to riskless transactions. Is that 
what it comes down to? 

‘A. That is what it boils down to; yes.’ 


Argument. 


“A past member of the NASD board of gover- 
nors has indicated that the transaction would not be 
riskless even though the dealer’s position was only 
transitory: 

‘* * * (I)f he (the dealer) had no order 
at the time he bought it from his retail ac- 
counts, whether he got an order 2 hours later 
or whether he waited for the rest of the day, 
into the next day, and accumulated 500 shares, 
as far as I am concerned, he is at risk.’ 


“This position has been confirmed by the re- 
cently deceased chairman of the board of governors. 


* * * * * * * * 


“The important change in emphasis from con- 
temporaneous cost to the independent offer has ap- 
parently not been recognized by all of those re- 
sponsible for the administration and enforcement 
of the markup policy. Some NASD examiners in 
policing compliance with the markup policy con- 
temporaneous cost whether or not the firm is ‘at 
risk’. And some NASD district committees in dis- 
ciplinary proceedings continue to use contem- 
poraneous cost in situations where the independent 
offer, according to the statements of NASD offi- 
cials set forth above, is the proper basis for comput- 
ing the markup. 


“There is another difficult area of interpreta- 
tion which emerges from NASD enforcement of 
the markup policy and which is not explicitly rec- 
ognized or distinguished either in the policy itself 
or in the cases. As noted earlier, there are many 
securities of limited activity in the over-the-counter 
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markets where market may be confined to one or 
two dealers at most and for which there is no in- 
dependent competitive market. Often these securi- 
ties are inactive and the consequent risks involved in 
taking positions may involve dealer spreads con- 
siderably in excess of 5 percent. If contemporaneous 
cost was used as a base for computing the markup, 
the dilemma described earlier would arise—the firm 
might have to sell to its customers at a price less 
than the price at which it stands ready to sell 
to dealers, thus making normal dealer activities 
impossible. On the other hand, since the market is 
a noncompetitive one, the use of the inside offer 
as the base for computing the markup may be un- 
satisfactory, particularly if the firm is engaged in a 
retail selling campaign where its own inside quoted 
prices provide the basis for retail prices. 


“In enforcing the markup policy, the NASD 
has taken the position that, if there is no indepen- 
dent market, contemporaneous cost should be used. 
This is apparently based on the premise that, if a 
dealer is in a position to establish the price level 
through its own retail selling its inside offer is 
not a valid basis for computing markups. Carried 
to its logical conclusion, the application of the 
markup policy in this manner might, if applied uni- 
formly, tend to reduce appreciably the availability 
of markets for low-priced securities having limited 
dealer interest. On the other hand, to ignore the fact 
that there is no independent market may be to 
permit markups on an artificial base. One of the 
difficulties with the present approach of the NASD 
to the noncompetitive market situation is that it 
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may result in using one base for the reputable firm 
and another for the marginal firm without any 
articulated basis for the distinction in the markup 
policy itself and without coming to grips with the 
question of what standards are to be applied in 
judging the fairness of retail prices where there 
is no independent market. 


“The result of these varying views and inter- 
pretations is that many dealers and local NASD 
district committees apparently do not understand 
the markup policy.” 


Strathmore, as an integrated securities firm and 
member of the selling group of the Regulation “A” 
offering of Unison, made a market in the stock of the 
company and inserted its quotations in the “pink 


sheets.” It stood ready to effect transactions with 
other dealers at the prices so quoted. It was contin- 
uously in a risk position in that it maintained either 
a substantial long or short position in the stock rela- 
tive to its net worth. It was aware of at least one 
other market in the stock at the same levels being 
made by the original underwriter. Later, other dealer 
activity initiated in the stock at approximately the 
same spread. Strathmore and Turner took consider- 
able interest in the company and spent substantial 
time and money in reorganizing the company, and as- 
sisted in its direction into other more diversified busi- 
ness fields. The difference between the bid and the 
asked price represented Strathmore’s spread in the 
security and cannot be considered as a mark-up under 
any reasonable interpretations of the “mark-up pol- 
icy.” It is apparent from the foregoing excerpts from 


23 
Argument. 


the Special Study Report of the Securities and Ex- 
change Commission that the mark-up policy is mis- 
understood by the Association itself, and has been 
frequently misapplied in disciplinary proceedings. The 
Special Study further points out that the Association 
has failed to come to grips with the problem of suffi- 
ciently defining the policy so that it can be reasonably 
understood by dealers who earnestly wish to comport 
with fair and equitable trade practices. In the case 
at hand, the respondents did not violate the Rules of 
Fair Practice with respect to excessive mark-ups on 
the normal trading conducted in Unison. 


The Decision of the Committee implies that it 
considered the transaction involving the isolated pur- 
chase of 8,340 shares of Unison and the subsequent 
resale to customers at a bid price of 1-5/8 as the more 
serious alleged violation. In the Decision, the Com- 
mittee concludes that Strathmore effected an 81% 
mark-up as a result of these transactions. Although 
some discussion in the Decision relates to the sur- 
rounding circumstances concerning this transaction, 
little or no attention is given to the actual problem 
with which Strathmore and Turner were confronted. 
In fact, the Decision rather glosses over the factual 
background and would seem to leave the problem 
hanging in the air. Certainly, the Decision makes no 
recommended alternative course of action to that 
taken by Strathmore in this situation. 


Strathmore, as a member of the selling group 
then making a market in the stock, and having sold 
substantial amounts to its retail customers, was of- 
fered a large block of 8,340 shares from the firm First 
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of Michigan. The evidence establishes that shortly 
prior to February 15, 1963, First of Michigan had in- 
dicated to Strathmore that a large block of stock was 
about to be placed on the market and that the block 
was owned by persons who originally organized Uni- 
son. Turner had attempted to determine whether or 
not the stock was tradeable under some proper ex- 
emption of the Securities Act. The owners of the 
stock were able to convince corporate counsel that 
the sale of the block was permissable as an exempt 
transaction, and Turner had requested opinions of 
counsel on this point from two attorneys. He testi- 
fied that he had hoped to prevent the sale on the basis 
of no exemption being available, or to persuade the 
owners to withhold the sale, or to work out an ar- 
rangement which would allow him to purchase the 


stock on some gradual basis. 


On Friday, February 15, a teletype message came 
from First of Michigan stating “that the customer 
intends to run an ad in the Pittsburgh paper offering 
the stock at $1 per share if he doesn’t get any action.” 
As a result of this teletype message, Strathmore of- 
fered 90 cents per share on Monday morning, Febru- 
ary 18, and the transaction was completed (R. 46 
through 50) Strathmore subsequently offered the 
stock to Gateway, the only other broker dealing in 
the same, and Gateway refused to purchase any of 
the shares. (R. 51) Turner testified that Gateway 
was 1500 shares long, having just made a purchase of 
4500 shares at 1-5/8, 1000 of which it sold to Strath- 
more on February 20, 1963. Turner testified at the 
hearing before the Committee that he would have 
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been willing to sell all or any part of the block to 
another dealer at 95 cents per share, but that he was 
unable to obtain any other dealer participation. 


Therefore, Strathmore was faced with the situa- 
tion of having a substantial number of customers who 
had purchased Unison stock at prices up to 1-7/8 per 
share, and, did not wish to see the market destroyed 
because of the havoc which the offering of such a 
large block would unquestionably cause. Had the 
customer placed the ad in the Pittsburgh newspaper 
offering the stock at $1 per share as threatened, the 
market would have been completely disrupted, and 
the other owners of the shares would have been caused 
unnecessary damage. Aside from this block of stock, 
there was no other reason for the integrated broker 
making the market in the security reducing the mar- 
ket price. No other adverse condition occurred in the 
company, its operation or prospects. 


Strathmore’s position in the stock on February 6 
was 3190 shares; February 7—4390 shares; February 
13—4080 shares; February 14—3680 shares, and on 
the day of the trade in question, 3280 shares. On the 
day of the transaction, February 18, Strathmore did 
no retailing at all, and on February 19, began its re- 
tailing. At the close of business on February 18, 
after this transaction, Strathmore had a long posi- 
tion of 11,620 shares. Beginning on February 19, re- 
tailing commenced, and on that day, Strathmore sold 
6,030 shares at its then bid price of 1-5/8. The Deci- 
sion of the Committee erroneously concluded that the 
stock was sold at the firm’s offering price of 1-7/8. On 
February 20, the firm retailed 1540 shares at 1-5/8. Fur- 
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thermore, Strathmore purchased stcck from other 
dealers at its bid price of 1-5/8 at the same time it 
was retailing to customers at 1-5/8. Considering the 
fact that Strathmore’s net worth at this time was 
approximately $145,000, the acquisition of a long posi- 
tion of more than 11,000 shares represented a sub- 
stantial portion of its capital, and constituted an enorm- 
ous risk in a market with limited outside dealer activity. 
A block of more than 8000 shares represented more than 
8% of the 100,000 Regulation “A” offering. It was 
therefore substantial in relation to the total number 
of trading shares. 


The testimony further demonstrated that during 
the month of February, the net profit of Strathmore, 
taking into consideration the effect of this isolated 
transaction, was only about $600. 


What were Strathmore’s alternatives in such a 
situation? Nowhere in these Decisions do the Commit- 
tee, Board or Commission elude to any other course 
of action which Strathmore should have taken which 
would protect the integrity of a market in the face of 
an offering of an unusually large block. This transaction 
certainly did not constitute a course of conduct on the 
part of Strathmore, and as Turner testified, was the 
first time in seven years that the firm had ever entered 
into an isolated transaction of this nature. The 5% 
policy, however it may be interpreted, was not intended 
to extend to isolated transactions of this nature and 
although it may have resulted in a larger profit to 
Strathmore, the course of action which it elected to 
take under these circumstances was preservative of 
the interests of the stockholders of the company and 
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the customers of the firm who had purchased Unison 
shares. 


(b) National Banner Corporation. The decision: of 
the Committee states that “with reference to National 
Bowling Lanes, Inc., the respondents contended that 
because of the presence of other dealers in the ‘pink 
sheets’ during the period covered by the complaint the 
quotations appearing there . . . ‘reflect a bona fide repre- 
sentative market .. .’ This contention ignores the fact 
that as in the case of Unison Electronics Corporation, 
transactions were not taking place between dealers at 
the asked price or close to it. The respondent firm was 
consistently appearing in the ‘pink sheets,’ yet they had 
only one sale to other brokers during the period.” 


It is nothing short of amazing that the Committee, 
and, apparently the Board, and Commission could con- 
clude that even though other dealers maintained in- 
dependent markets in the stock of National Bowling 
Lanes, Inc. (hereinafter called “National”), because 
of the fact that there were little or no inter-dealer trans- 
actions at the offering price, there was no representa- 
tive prevailing market. Nothing could be further from 
the truth. The Committee and staff of the Association 
are fully aware that Langley-Howard, Inc. traded Na- 
tional in large volume during the period in question 
and maintained a market in National, independent of 
the market of Strathmore. The Decision referred to 
trades by Strathmore with Greene & Company and 
Eastern Securities, Inc., both of which during this period 
appeared in the “pink sheets” with quotations on Na- 
tional Strathmore purchased on October 23, 25 and 30 
at 5-1/4 from Greene & Company, and the Committee 
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found that Greene & Company had purchased these 
shares from other dealers at 5-5-1/4 the same day. 
Greene’s quotations in the “‘pink sheets” on these dates 
were 5-1/4 bid, 6 asked, as compared to Strathmore’s 
quotations of 5-3/4 bid, 6-1/2 asked. Although on Octo- 
ber 9, 1962, Strathmore made a sale to another broker 
of 200 shares at $6 per share, on this same day it bought 
200 shares from a broker at 5-3/4 and 400 shares were 
purchased from customers at 5-3/4. The day left Strath- 
more 1160 shares short, although for the day it had pur- 
chased 300 shares more than it sold. Turner testified 
that the sale of 200 shares to a broker at $6 was an ac- 
commodation trade to interest the broker, another over- 
the-counter broker in the city of Pittsburgh, in becom- 
ing active in the stock. The previous day’s trading by 
Strathmore, which was maintaining a market in the 
stock, shows purchases of 725 shares at 5-3/4 and sales 
of 100 at 6-1/2 to customers. The trade with the broker 
involving the sale at $6 on an accommodation basis 
occurred after the other purchases and sales had been 
made for the day, which had left the firm 300 shares 
long for that day’s trading. The market of Langley- 
Howard, Inc. for that day was also 5-3/4 bid, 6-1/2 
asked, notwithstanding any quotations which may 
have appeared in the “pink sheets” as a guide for its 
market on that day. 


On October 23, Strathmore’s position was 955 long 
in National. On that day, it sold 200 shares to customers 
at 6-1/4 and had purchased 100 shares at 5-1/2 from 
Greene & Company. The firm was spreading the stock 
three-fourths of a point and not retailing to customers 
at the offering price of 6-1/2 which appeared in the “pink 
sheets.” 
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Strathmore also purchased 200 shares from Walnut 
Securities, another broker, at 5-1/4. Apparently, it was 
this purchase from Walnut at 5-1/4 upon which the 
Committee calculated its alleged “mark-up” using con- 
temporaneous cost at 5-1/4 and ignoring other transac- 
tions as well as other independent markets. Turner tes- 
tified that Walnut Securities had not been making good 
deliveries of stock, and that he had reason to believe 
that the firm was going out of business. He stated he 
didn’t want to trade with them and felt that they may 
have been liquidating the stock for Sidney Rothberg, 
which was unregistered and not freely tradeable. He felt 
that the firm didn’t have any money and that he was con- 
cerned about the tradeability of the shares. He stated 
that the reason that he lowered the bid to 5-1/4 to them 
was in order to discourage a trade. 


On the same day, he bough from Greene & Com- 
pany at his bid price, but discouraged Walnut Securities 
by lowering the bid to 5-1/4. Later, it became necessary 
for him to buy Walnut in on 500 shares of this stock, re- 
sulting in a loss to Strathmore of approximately $625. 
Walnut Securities subsequently did go out of business. 


On October 25, 1962, Strathmore opened the posi- 
tion at 155 shares long. It sold 100 shares to customers 
at 6-1/4 and bought 100 shares from customers at 5-3/4, 
showing a one-half point spread. On this day, it also 
bought 50 shares from Greene & Company at 5-1/2. 
Turner testified that he did not do the trading for the 
firm at this time, but gave the trader as close supervision 
as possible under the circumstances. He stated that what 
the trader did here was obviously an odd lot transaction 
of 50 shares for which he paid 5-1/2, and that his 
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records prove that he did buy from customers on that 
day at 5-3/4 and sold to customers at 6-1/4. 


On October 30, 1962, Strathmore’s position at the 
beginning of the day was 572 shares short. It sold 400 
shares to customers at 6-1/4 and bought 300 shares 
from customers at 5-3/4, again a half-point spread. 
On this day, Strathmore had purchased 100 shares from 
Greene & Company at 5-1/2. A few excerpts from Turn- 
er’s testimony commencing on page 86 may help clarify 
the complexities of trading on a day-to-day basis in an 
intergrated firm which is also retailing the same securi- 
ties to its customers. 

“J point out, that on the 30th my position at 

the beginning of the day was 572 shares short. I 

sold 400 shares to customers at 6-1/4, I bought 300 

shares from customers at 5-3/4, and here again a 


point spread. I bought a hundred from Greene at 
5-1/2. But now, what I am really making my mar- 
ket at to brokers is 5-1/2-1/4, because I am spread- 
ing the stock three-quarters of a point, I mean, 
this is what the stock spreads. 


“What I probably did is bought from customers, 
because we were short, at a little bit better price, 
and sold out when we got an order. 


“This was one transaction, 400 shares, and this 
was a little bigger order of a $6 stock, so we gave 
the fellow a quarter of a point less, and we sold it 
out at a quarter of a point less and we bought it at 
5-3/4, showing a half a point spread, and bought 
from the broker at 5-1/2. 


“The position at the end of the day was 572 
short. 
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“Mr. Halliburton: With 5-3/4, 6-1/4 spread, 
you have got a half a point there which in that 
price stock is what, about 8 percent? 


“Mr. Turner: Yes. By the way, this stock trades 
right now at 8-3/4, 9-1/2. 


“The Chairman: This is the same stock? 
“Mr. Turner: The exact same stock. 


“Now the stock still trades three-quarters of 
a point spread. It is trading right now at 8-3/4 to 
9-1/2. 


“Actually when we go back to this—In this 
position here, they point out that Greene paid 5-1/4 
for stock. They looked up Greene’s records and 
found what Greene paid for it, so probably in this 
transaction, why we buy 3100 shares from Greene 
at 5-1/2, and he probably went in to my trader, and 
said, ‘Look, I have got 100 shares here, I will offer 
you 5-1/2.’ My trader probably said all right. I 
mean, he was showing himself a quarter of a point 
profit with no risk. 


“But my spread here was, as you say, 8 per- 
cent to my customers. But although I don’t main- 
tain I was making a half a point spread in the stock, 
in principle I was spreading it about three-quarters 
of a point in most cases. This was a one block trade 
to one customer, a large order of 400 shares. 


“Mr. Schuchert: Since he doesn’t markup the 
inside offer at all, he sells to customers at the inside 
offer, and this 8 percent includes his retail profit 
and position profit. 
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“ Mr. Turner: Let me say, I would trade the 
stock at a three-quarter point spread, all the way 
to probably 10-1/4, 11. If brokers got interested, 
then the stock would probably trade at a point, 12 to 
13, or something like that, which is something that 
all of them do. 


“Just before they picked this up, the stock 
used to trade at a half a point spread.” 


The statement contained in the Decision to the ef- 
fect that Eastern Securities was the only other dealer 
appearing consistently in the “pink sheets” is absolutely 
without foundation. Strathmore, Langley-Howard, Inc. 
and Greene & Company appeared in the “pink sheets” al- 
though Greene & Company was on a relatively infre- 
quent basis. The findings of the Committee apparently 
completely ignored the appearance of Langley-Howard’s 
substantial volume trading of this security during the 
pertinent period. The fact that Eastern Securities pur- 
chased shares on October 7 at 5- 1/4 and 5-1/2 and sold 
them to another broker on the same day in the same 
number at 5-1/2 and 5-3/4 has no relevancy whatso- 
ever with respect to alleged excessive mark-up by 
Strathmore. Strathmore certainly had no way of know- 
ing what price Eastern Securities paid for this stock, and 
likewise had no way of knowing the price at which or 
to whom the shares were sold. 


A further study of Turner’s testimony in detail 
on this point is most convincing of the fact that the 
firm diligently attempted to follow a policy in spread- 
ing the stock in which it was making a market, in 
accordance with customary brokerage practice. The 
fact that other independent markets existed during 
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the period for the stock of National is conclusively 
established by the evidence. Certainly, there has been 
no showing by the Committee Board, or Commission 
that the other markets were not truly independent or 
otherwise bona fide. As an integrated securities dealer, 
Strathmore was entitled not only to a wholesaler’s 
profit in the trading of the stock of National, but was 
also entitled to a retailing profit as a result of sales 
to customers. Strathmore, its position record proved, 
was continuously in a substantial risk position and 
based upon the prevailing market prices, hereinabove 
recited for the days in question, operated in these 
transactions on a spread or gross profit of approxi- 
mately 8 percent. Again, Strathmore had been one 
of the underwriters in the initial distribution of 
shares of National and had an obligation to its retail 
customers to maintain an orderly market in the se- 
curity. The Committee has not established any pat- 
tern here involving excessive mark-up, but again, has 
either misunderstood or misapplied the “mark-up pol- 
icy” involved in an integrated securities firm, which 
has a dual purpose of making a market and also re- 
tailing the same securities. The matters quoted from 
the Special Study of the Securities and Exchange 
Commission above in relation to Unison transactions 
are likewise applicable to the reasoning of the Com- 
mittee with respect to the National transactions. 
Strathmore’s transactions set forth in the Complaint 
concerning National stock certainly comport with usual 
and customary brokerage practices, and are not vio- 
lative of fair and equitable standards of the trade. 
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Il. Other Conclusions not Supported by the Evidence 


Several other conclusions arrived at in the Deci- 
sion of the Committee were apparently based on no 
evidence at all or on the supposition of the Commit- 
tee members. For example, the Decision states that 
the respondents “are engaged almost exclusively in 
the sale of low priced over-the-counter speculative 
securities to members of the public by means of tele- 
phone solicitations.” On the contrary, in the latter 
part of 1961 and 1962, and during the first part of 
1963 the biggest volume of Strathmore occurred in 
stocks having prices of more than $10 per share. Dur- 
ing the latter part of 1961 and for most of 1962, the 
biggest part of Strathmore’s volume occurred in stocks 
having prices of more than $15 per share. 


The Decision also stated with respect to the sale 
of Unison stock, “We also question the risk involved 
at 1-7/8 where there is a known source of shares at 
$1.00.” Such a conclusion simply is not true. There 
was no definitely known source of shares at $1 until 
February 15, 1963, after the close of business, and 
these shares were only purchased on February 18, 
1963, the first business day thereafter. No sales were 
made at the price of 1-7/8 after the block of 8340 
shares was either known to be available at $1 or was 
purchased by Strathmore at 90 cents. 


The Decision states that this is the third time 
that Turner has been before the Committee and “We 
believe he has been given every opportunity to change 
his ways.” The facts are that Turner was secretary 
of Kettering-Frankel, a member of the Association, 
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and joined that firm as an officer after having been 
engaged in the securities business four or five months 
as a salesman. Kettering and Frankel were the prin- 
cipals of this firm and handled all trading and back 
office work. Turner was Only a salesman for this firm 
although he occupied the position of secretary. Tur- 
ner had no control and set no buying or selling policy 
at the firm at that time. 


Strathmore began business in June of 1959. A 
complaint based on excessive mark-ups was filed by 
the Association in August of 1959 and after a hearing 
held in December of 1959, the firm was fined $2,000. 
This mark-up complaint related to a stock traded by 
between 15 to 25 brokers, all of whom submitted quo- 
tations in the “pink sheets.” Strathmore’s miscon- 


duct was, in effect, that they used the same pricing 
policy, as the other brokers. Strathmore had been in 
business for only about two months and had very. 
little opportunity to become experienced in the cus- 
toms and usage of the trade. 


Conclusion. 


CONCLUSION 


The basic conclusions of the Decision rest on 
false foundations, and erroneous and improper appli- 
cations of the mark-up policy. The Association has 
indeed itself recognized the need for active small 
brokers engaged in a diversified securities business of 
underwriting, trading and retailing. The Board of 
Governors of the Association has expressed certain 
views in its bulletin of October 21, 1964, which are 
pertinent here: 

“There are many factors which distinguish 
the over-the-counter market from an Exchange 
market. Most broker dealers who operated in the 
over-the-counter market regard themselves as en- 
gaging in merchandising operations. It is in this 
market that all new corporations seek to raise 
capital from the public which is first introduced 
to the investor and the markets for securities in 
most small corporations as well as a good many 
larger corporations are maintained after initial 
distribution. 


“The degree of effort, time and correspond- 
ing costs involved in seeking buyers and sellers 
and explaining the merits of these particular se- 
curities are generally greater than that required 
when dealing in a listed security. 


“The cost involved is such that in the case of 
many broker dealers this function could not be 
properly performed at a Stock Exchange commis- 
sion. Consequently, there would be no incentive 
to generate investor interest in securities of lesser 
known companies. 
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“These dealers, although small in size, have 
always been regarded as an essential part of the 
nation’s securities distribution system, with the 
functions of underwriting the securities of small 
corporations and of merchandising securities of 
local companies.” 


The bulletin goes on to say that there is no basis 
for any assurance that the larger firms will take up 
the functions traditionally performed by smaller bro- 
ker dealers. 


Strathmore’s position on this matter as far as a 
factual defense is concerned is founded fundamentally 
on the proposition that the difference between the bid 
and asked prices which generally governed its pur- 
chases and sales, was not a mark-up, but a spread. 
Strathmore was truly concerned with maintaining, as 
an integrated securities firm, an orderly market in 
the securities involved. Strathmore’s obligation, it 
would seem, at least its moral obligation, was to 
maintain, on a fair and orderly basis, a market for 
the securities of customers who purchased from it in 
retail transactions. Particularly this was so in securi- 
ties where the firm had acted ‘as an underwriter or 
member of a selling group in a distribution. 


We earnestly submit, therefore, that the findings 
of the Commission should be reversed and the penalty 
imposed reduced accordingly. 


Respectfully submitted, 


JOSEPH S. SCHUCHERT, JR. 


